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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 148 
(T.D. 93-45) 


CHANGES TO CUSTOMS LIST OF 
DESIGNATED PUBLIC INTERNATIONAL ORGANIZATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by up- 
dating Customs list of designated public international organizations en- 
titled to certain free entry privileges provided for under provisions of the 
International Organizations Immunities Act. The last time the list was 
updated was in 1985 and since then the President has issued several 
Executive Orders which designate or redesignate certain organizations 
as entitled to this free entry privilege. Accordingly, Customs deems it 
appropriate to update the list at this time. 


EFFECTIVE DATE: July 2, 1993. 


FOR FURTHER INFORMATION CONTACT: Alice Hopkins, Office 
of International Affairs (202) 927-2231 (for Operational matters), or 
Anthony L. Shurn, Entry Rulings Branch (202) 482-7040 (for legal 
matters). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The International Organizations Immunities Act, 22 U.S.C. 288, gen- 
erally provides that certain international organizations, agencies, and 
committees, those in which the United States participates or otherwise 
has an interest and which have been designated by the President 
through appropriate Executive Order as public international organiza- 
tions, are entitled to enjoy certain privileges, exemptions, and immuni- 
ties conferred by the Act. The Department of State lists the public 
international organizations, designated by the President as entitled to 
enjoy any measure of the privileges, exemptions, and immunities con- 
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ferred by the Act, in the notes following the provisions of § 288. There 
are currently 62 organizations, agencies, and committees on the Depart- 
ment of State’s list of public international organizations. 

One of the privileges provided for under the Act is that the baggage 
and effects of alien officers, employees, and representatives — and their 
families, suites, and servants—to the designated organization, are ad- 
mitted free of duty and without entry. Those designated organizations 
entitled to this duty-free entry privilege are delineated at § 148.87(b), 
Customs Regulations (19 CFR 148.87(b)). Thus, the list of public inter- 
national organizations maintained by Customs is for the limited pur- 
pose of identifying those organizations entitled to the duty-free entry 
privilege; it does not necessarily include all of the international organi- 
zations that are on the list maintained by the Department of State, 
which delineates all of the international organizations designated by 
the President regardless of the extent of the privileges conferred. 

Since the last revision of § 148.87(b) in 1985 (T.D. 85-123), many Ex- 
ecutive Orders have been issued designating — and redesignating — cer- 
tain organizations as public international organizations. Collectively, 
these Executive Orders result in the net addition of 12 international or- 
ganizations to Customs list of public international organizations enti- 
tled to the duty-free entry privilege — bringing the total of designated 
international organizations to 61, as follows: 

1. Executive Order 10727 of August 31, 1957, 22 FR 7099, 3 CFR 
1954-1958 Comp. p. 386, designated the Preparatory Commission 
of the International Atomic Energy Agency; 
2. Executive Order 12467 of March 2, 1984, 49 FR 8229, 3 CFR 1984 
Comp. p. 166, 20 Weekly Comp. Pres. Doc. 292, designated the 
—— Boundary and Water Commission, United States and 
exico; 
3. Executive Order 12508 of March 22, 1985, 50 FR 11837, 3 CFR 
1985 Comp. p. 337, 21 Weekly Comp. Pres. Doc. 351, designated the 
World Tourism Organization; 
4. Executive Order 12567 of October 2, 1986, 51 FR 35495, 3 CFR 
1986 Comp. p. 232, 22 Weekly Comp. Pres. Doc. 1320, designated 
the Inter-American Investment Corporation, the Commission for 
the Study of Alternatives to the Panama Canal, and the Pacific 
Salmon Commission; 
5. Executive Order 12628 of March 8, 1988, 53 FR 7725, 3 CFR 1988 
Comp. p. 553, 24 Weekly Comp. Pres. Doc. 312, designated the 
United Nations Industrial Development Organization; 
6. Executive Order 12643 of June 23, 1988, 53 FR 24247, 3 CFR 
1988 Comp. p. 575, 24 Weekly Comp. Pres. Doc. 856, designated the 
International Committee of the Red Cross; 
7. Executive Order 12647 of August 2, 1988, 53 FR 29323, 3 CFR 
1988 Comp. p. 578, 24 Weekly Comp. Pres. Doc. 992, designated the 
Multilateral Investment Guarantee Agency; 
8. Executive Order 12669 of February 20, 1989, 54 FR 7753, 3 CFR 
1989 Comp. p. 212, 25 Weekly Comp. Pres. Doc. 217, designated the 
Organization of Eastern Caribbean States; 
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9. Executive Order 12732 of October 31, 1990, 55 FR 46489, 3 CFR 
1990 Comp. p. 311, 26 Weekly Comp. Pres. Doc. 1712, designated 
the International Fund for Agricultural Development; 

10. Executive Order 12766 of June 18, 1991, 56 FR 28463, 3 CFR 
1991 Comp. p. 333, 27 Weekly Comp. Pres. Doc. 810, designated the 
European Bank for Reconstruction and Development and amended 
Executive Order 11760 of January 11, 1974, by striking out the ref- 
erence to the European Space Research Organization (ESRO) and 
inserting in its place the European Space Agency; 

11. As Executive Order 10533 of June 3, 1954, 19 FR 3289, 3 CFR 
1954-1958 Comp. p. 194, designated the Organization of American 
States as including the former Pan American Union —thereby, su- 
perseding the previous Executive Order 9698 of February 19, 1946, 
which initially designated the Pan American Union, the separate 
reference to the Pan American Union is deleted and parenthetically 
referenced following the Organization of American States. 


Lastly, Executive Order 12425 of June 16, 1983, 48 FR 28069, 3 CFR 
1983 Comp. p. 193, 19 Weekly Comp. Pres. Doc. 885, designated the In- 
ternational Criminal Police Organization (INTERPOL), with limited 
privileges: the privilege of duty-free entry, however, was not extended to 
the organization. Accordingly, although Customs notes the execution of 
this Executive Order, the subject organization (INTERPOL) is not in- 
cluded on Customs list as entitled to duty-free entry privileges; however, 
it is carried on the Department of State’s list. 

This document also corrects some editorial errors, i.e., that incor- 
rectly reference an international organization, thus, the reference to 
the Organization for Economic Cooperation should read the Organiza- 
tion for European Economic Cooperation and the date of the Executive 
Order designating the International Maritime Satellite Organization 
should read September 12, 1980, not April 22, 1980, and adds § 1498, 
19 U.S.C. 1498, which relates to entry under regulations, as a general 
statutory basis for part 148, in addition to § 1496, 19 U.S.C. 1496, which 
relates to the examination of baggage. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS, DELAYED 
EFFECTIVE DATE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12291 


Because this amendment merely corrects the listing of designated or- 
ganizations entitled by law to free entry privileges as public interna- 
tional organizations, pursuant to 5 U.S.C. 553(b)(B), good cause exists 
for dispensing with notice and public procedure thereon as unnecessary. 
For the same reason, good cause exists for dispensing with a delayed 
effective date under 5 U.S.C. 553(d)(1) and (3). Since this document is 
not subject to the notice and public procedure requirements of 5 U.S.C. 
553, it is not subject to provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.). This amendment does not meet the criteria for a 
“major rule” as defined in E.O. 12291; therefore, a regulatory impact 
analysis is not required. 
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DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Regu- 
lations and Disclosure Law Branch. Personnel from other offices, how- 
ever, participated in its development. 


LisT OF SUBJECTS IN 19 CFR Part 148 


Customs duties and inspection, Executive orders, Foreign officials, 
Government employees, International organizations, Privileges and 
immunities, Taxes. 


AMENDMENT TO THE REGULATIONS 
For the reasons stated above, part 148, Customs Regulations (19 CFR 
part 148), is amended as set forth below: 
PART 148— PERSONAL DECLARATIONS AND EXEMPTIONS 
1. The general authority citation for part 148 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1496, 1498, 1624. The provisions of this part, 
except for subpart C, are also issued under 19 U.S.C. 1202 (General Note 
8, Harmonized Tariff Schedule of the United States (HTSUS)); 


* * * * * * * 


2. Section 148.87(b) is amended by removing the entries “European 
Space Research Organization (ESRO)” and “11760” and “Jan. 17, 
1974” and “Pan American Union” and “10533” and “June 3, 1954” from 
the table and adding the following, in appropriate alphabetical order, to 
the table, to read as follows: 


§ 148.87 Officers and employees of, and representatives to, 
public international organizations. 


* * * * * 


Organization Executive Order Date 


* * * * * * * 


Commission for the Study of Alternatives to the Panama 
Panama Canal Oct. 2, 1986 


* * 
European Bank for Reconstruction and Development ... . June 18, 1991 
* Bg * * * * 


European Space Agency (formerly) the European 
Space Research Organization (ESRO) 5 June 18, 1991 


7 * * cd 
Inter-American Investment Corporation Oct. 2, 1986 
* of * * 


International Boundary and Water Commission, 
United States and Mexico Mar. 2, 1984 


* * * 
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Organization Executive Order Date 


International Committee of the Red Cross 12643 June 23, 1988 


* * * * * 


International Fund for Agricultural Development 12732 Oct. 31, 1990 


* * * * * 


Multilateral Investment Guarantee Agency Aug. 2, 1988 


* * * * 


Organization of Eastern Caribbean States Feb. 20, 1989 


* * * * 


Pacific Salmon Commission Oct. 2, 1986 
* * *~ 


Preparatory Commission of the International Atomic 
Energy Agency Aug. 31, 1957 
* 


* * 


United Nations Industrial Development Organization ... Mar. 8, 1988 


* * * * 


World Tourism Organization Mar. 22, 1985 


3. In addition to the amendments set forth above, in § 148.87(b) 
remove the words “Organization for Economic Cooperation (now 
known as the Organization for Economic Cooperation and Develop- 
ment)” and add, in their place, the words “Organization for Economic 
Cooperation and Development [formerly Organization for European 
Economic Cooperation]”. 

4. In addition to the amendments set forth above, in § 148.87(b) revise 
the date for the entry “International Maritime Satellite Organization”, 
which reads “April 22, 1980”, to read “September 12, 1980”. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: June 11, 1993. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 2, 1993 (58 FR 35862)] 


(T.D. 93-46) 


ACCREDITATION OF UNITED CHEMICAL TESTING, INC. TO 
PERFORM CERTAIN LABORATORY ANALYSIS FOR CUSTOMS 
PURPOSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of accreditation of United Chemical Testing, Inc. to 
perform certain laboratory analysis for Customs purposes. 


SUMMARY: United Chemical Testing, Inc. of Baytown, Texas has been 
given Customs accreditation under Part 151.13 of the Customs Regula- 
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tions (19 CFR 151.13) to perform the following laboratory analyses: API 
Gravity, Sediment and Water, Water by Distillation, Sediment by 
Extraction, Reid Vapor Pressure, Saybolt Universal Viscosity, Percent 
by Weight Sulfur, Percent by Weight Lead, Isomer Composition, Distil- 
lation Characteristics, Identity and Composition by Weight of Benzene, 
Toluene and Xylene. 

Therefore, in accordance with Part 151.13(f) of the Customs Regula- 
tions, United Chemical Testing, Inc., 7503 Bayway Drive, Baytown, 
Texas 77520 is accredited to perform the laboratory analyses named 
above and report the results to all Customs districts. 


EFFECTIVE DATE: June 21, 1993. 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Special 
Assistant For Commercial and Tariff Affairs, Office of Laboratories and 
Scientific Services, U.S. Customs Service, 1301 Constitution Ave. NW, 
Washington, D.C. 20229 (202-927-1060). 


Dated: June 25, 1993. 
JOHN B. O’ LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, July 1, 1993 (58 FR 35506)] 


(T.D. 93-47) 
RECORDATION OF TRADE NAME: “NLC” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: On Friday, April 23, 1993, a notice of apllication for the 
recordation under Section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “NLC, INC. (sic),” was published in 
the Federal Register (58 FR 21772). The notice advised that before final 
action was taken on the application, consideration would be given to any 
relevant data, views, or arguments submitted in writing by any person 
in opposition to the recordation and received not later than June 23, 
1993. No responses were received in opposition to the notice. 

The specific version of the trade name claimed by NLC, Inc., in its ap- 
plication letter is “NLC.” Accordingly, as provided in Section 133.14, 
Customs Regulation (19 CFR 133.14), the name “NLC” is recorded as 
the trade name used by NLC, Inc., a corporation organized under the 
laws of the state of Missouri, located at 319 West Main Street, P.O. Box 
348, Jackson, Missouri 63755. The trade name is used in connection 
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with arc welding accessories which are sold under the trademark 
“LENCO” and include electrode holders, ground clamps, cable connec- 
tors, lugs, splicers and chipping hammers, resistance spot welders and 
computer controlled welding trainers. 


EFFECTIVE DATE: July 2, 1993. 


FOR FURTHER INFORMATION CONTACT: Gina D’Onofrio, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW, 
Washington, D.C. 20229, (202) 482-6960. 


Dated: June 28, 1993. 


JOHN F. Atwoon, 
Chief, 
Intellectual Property Rights Branch. 


{Published in the Federal Register, July 2, 1993 (58 FR 36005)] 


(T.D. 93-48) 
BONDS 


ApprovaL To Use AUTHORIZED FACSIMILE SIGNATURE AND SEAL 


The use of facsimile signature and seal on Customs bonds by the 
following corporate surety has been approved effective this date. 


Intercargo Insurance Company 
Schaumburg, Illinois 


Authorized facsimile signature on file for: 
James R. Zuhlke, President 


The corporate surety has provided the Customs Service with a copy of 
the signature to be used, a copy of the corporate seal, and a certified copy 
of the corporate resolution agreeing to be bound by the facsimile signa- 
ture and seal. This approval is without prejudice to the surety’s right to 
affix signatures and seals manually. 


Dated: June 30, 1993. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(T.D. 93-49 ) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
JULY 1 THROUGH SEPTEMBER 30, 1993 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs of- 
ficers and others concerned pursuant to Part 159, Subpart C, Customs 
Regulations (19 CFR 159, Subpart C). 





US. 
Country Name of currency dollars 


$0.666300 

0.083633 

0.028571 

N/A 

0.776036 

0.173142 

0.152497 

0.176056 

0.174064 

0.587613 

0.128924 

0.031646 

N/A 

1.424000 

0.000647 

0.009272 

0.388003 

N/A 

0.523697 

0.541200 

0.139616 

Philippines N/A 

Portugal i 0.006154 

Singapore 0.615385 

South Africa, Republic of Rand 0.298285 

Spain 0.007692 

0.020743 

0.129450 

Switzerland 0.663790 

Baht (tical) 0.039479 

United Kingdom 1.506500 
Venezuela Bolivar 








Dated: July 1, 1993. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 
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(T.D. 93-50) 


FOREIGN CURRENCIES 


DaILy RaTEs FOR COUNTRIES NOT ON QUARTERLY LIST FOR JUNE 1993 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: None. 


Greece drachma: 


June 1, 1993 $0.004615 
June 2, 1993 .004617 
June 3, 1993 .004593 
June 4, 1993 .004519 
June 7, 1993 .004519 
June 8, 1993 .004531 
June 9, 1993 .004486 
June 10, 1993 .004488 
June 11, 1993 .004517 
June 14, 1993 .004505 
June 15, 1993 .004487 
June 16, 1993 .004430 
June 17, 1993 .004433 
June 18, 1993 .004361 
June 21, 1993 .004346 
June 22, 1993 .004323 
June 23, 1993 .004311 
June 24, 1993 .004297 
June 25, 1993 .004310 
June 28, 1993 .004313 
June 29, 1993 .004320 
June 30, 1993 .004320 


South Korea won: 


June 1, 1993 $0.001242 
June 2, 1993 .001240 
June 3, 1993 .001241 
June 4, 1993 .001239 
June 7, 1993 .001239 
June 8, 1993 .001240 
June 9, 1993 .001241 
June 10, 1993 .001242 
June 11, 1993 .001243 
June 14, 1993 .001243 
June 15, 1993 .001243 
June 16, 1993 .001242 
June 17, 1993 .001242 
June 18, 1993 .001242 
June 21, 1993 .001242 
June 22, 1993 .001240 
June 23, 1993 .001239 
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FOREIGN CuRRENCIES — Daily rates for countries not on quarterly list for 
June 1993 (continued): 


South Korea won (continued): 


June 24, 1993 $0.001240 
June 25, 1993 .001241 
June 28, 1993 .001241 
June 29, 1993 .001239 
June 30, 1993 .001239 


Taiwan N.T. dollar: 


June 1, 1993 $.038261 
June 2, 1993 .038299 
June 3, 1993 N/A 
June 4, 1993 .038252 
June 7, 1993 .038235 
June 8, 1993 N/A 
June 9, 1993 .038213 
June 10, 1993 .038218 
June 11, 1993 N/A 
June 14, 1993 .038198 
June 15, 1993 .0388199 
June 16, 1993 .038183 
June 17, 1993 .038124 
June 18, 1993 .038037 
June 21, 1993 .037896 
June 22, 1993 .037882 
June 23, 1993 .037834 
June 24, 1993 N/A 
June 25, 1993 .037872 
June 28, 1993 .037850 
June 29, 1993 .037850 
June 30, 1993 .037893 


Dated: July 1, 1993 


MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 


(T.D. 93-51) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR JUNE 1993 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 93-22 for 
the following countries. Therefore, as to entries covering merchandise 





U.S. CUSTOMS SERVICE 11 


exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: None. 


Austria schilling: 


June 21, 1993 $0.084122 
June 22, 1993 .083675 
June 24, 1993 083195 
June 25, 1993 .083431 
June 28, 1993 .083542 
June 29, 1993 .083963 
June 30, 1993 .082988 


Belgium franc: 


June 21, 1993 $0.028827 
June 22, 1993 .028686 
June 23, 1993 .028727 
June 24, 1993 .028466 
June 25, 1993 .028563 
June 28, 1993 .028620 
June 29, 1993 .028752 
June 30, 1993 .028547 


China, P.R. renminbi yuan: 


June 1, 1993 
June 21, 1993 
June 22, 1993 


Denmark krone: 


June 21, 1993 $0.154500 
June 22, 1993 .153894 
June 23, 1993 .154083 
June 24, 1993 .152509 
June 25, 1993 .152975 
June 28, 1993 .153022 
June 29, 1993 .153669 
June 30, 1993 .152381 


Finland markka: 
June 1, 1993 $0.184997 
June 2, 1993 .184162 
June 3, 1993 .184587 
June 4, 1993 .181984 
June 7, 1993 .182382 
June 8, 1993 .182482 
June 10, 1993 .181663 
June 11, 1993 .183824 
June 14, 1993 .183824 
June 15, 1993 .182050 


France franc: 
June 22, 1993 $0.175177 
June 23, 1993 .175562 
June 24, 1993 .173853 
June 25, 1993 .173913 
June 28, 1993 .174672 
June 29, 1993 .175377 
June 30, 1993 .174064 
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FOREIGN CURRENCIES— Variances from quarterly rates for June 1993 
(continued): 


Germany deutsche mark: 


June 18, 1993 $0.595238 
June 21, 1993 .591891 
June 22, 1993 .589102 
June 23, 1993 .590319 
June 24, 1993 .585206 
June 25, 1993 .587027 
June 28, 1993 588235 
June 29, 1993 .590667 
June 30, 1993 .586166 


Ireland pound: 


June 21, 1993 $1.444500 
June 22, 1993 1.437700 
June 23, 1993 1.441500 
June 24, 1993 1.428200 
June 25, 1993 1.433500 
June 28, 1993 1.434700 
June 29, 1993 1.440500 
June 30, 1993 1.428300 


Italy lira: 


June 1, 1993 $0.000679 
June 2, 1993 .000684 
June 3, 1993 .000684 
June 4, 1993 .000674 
June 7, 1993 .000675 
June 8, 1993 .000678 
June 9, 1993 .000673 
June 10, 1993 .000672 
June 11, 1993 .000676 
June 14, 1993 .000676 
June 15, 1993 .000670 
June 16, 1993 .000663 
June 17, 1993 .000665 


Japan yen: 


June 1, 1993 $0.009326 
June 2, 1993 .009287 
June 3, 1993 .009311 
June 4, 1993 .009281 
June 7, 1993 .009314 
June 8, 1993 .009407 
June 9, 1993 .009385 
June 10, 1993 .009420 
June 11, 1993 .009425 
June 14, 1993 .009510 
June 15, 1993 .009470 
June 16, 1993 .009381 
June 17, 1993 .009368 
June 25, 1993 .009421 
June 28, 1993 .009430 
June 29, 1993 .009334 
June 30, 1993 .009363 
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FOREIGN CURRENCIES— Variances from quarterly rates for June 1993 
(continued): 


Netherlands guilder: 


June 18, 1993 $0.530166 
June 21, 1993 .527899 
June 22, 1993 525486 
June 23, 1993 526454 
June 24, 1993 .521785 
June 25, 1993 .523533 
June 28, 1993 524494 
June 29, 1993 .526732 
June 30, 1993 .522739 


Norway krone: 


June 21, 1993 $0.140154 
June 22, 1993 .139665 
June 23, 1993 .139860 
June 24, 1993 .138562 
June 25, 1993 .1388927 
June 28, 1993 139034 
June 29, 1993 .189762 
June 30, 1993 .138696 


Portugal escudo: 


June 4, 1993 $0.006378 
June 15, 1993 .006402 
June 16, 1993 .006325 
June 17, 1993 .006333 
June 18, 1993 .006250 
June 21, 1993 .006237 
June 22, 1993 .006227 
June 23, 1993 .006228 
June 24, 1993 .006171 
June 25, 1993 .006167 
June 28, 1993 .006169 
June 29, 1993 .006207 
June 30, 1993 .006156 


Spain peseta: 
June 1, 1993 $0.007978 
June 2, 1993 .007994 
June 3, 1993 .007994 
June 4, 1993 .007871 
June 7, 1993 .008032 
June 8, 1993 .008048 
June 9, 1993 .007997 
June 10, 1993 .007976 
June 11, 1993 .008042 
June 14, 1993 .008035 
June 15, 1993 .007986 
June 16, 1993 .007888 
June 17, 1993 F .007896 
June 18, 1993 .007782 
June 21, 1993 .007746 
June 22, 1993 .007728 
June 23, 1993 .007743 
June 24, 1993 .007666 
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FoREIGN CuURRENCIES— Variances from quarterly rates for June 1993 
(continued): 


Spain peseta (continued): 
June 25, 1993 $0.007657 


June 28, 1993 
June 29, 1993 
June 30, 1993 


007675 
.007735 
.007669 


Sri Lanka rupee: 


June 2, 1993 N/A 
June 4, 1993 N/A 
June 8, 1993 N/A 
June 11, 1993 N/A 
June 17, 1993 N/A 
June 28, 1993 N/A 
June 30, 1993 N/A 


Sweden krona: 


June 1, 1993 $0.138889 
June 2, 1993 .139082 
June 3, 1993 .138889 
June 11, 1993 .189140 


Dated: July 1, 1993. 
MICHAEL MITCHELL, 


Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 7-1993) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of May 1993 follow. 
The last notice was published in the Customs BULLETIN on June 9, 1993. 

Corrections or information to update files may be sent to U.S. 
Customs Service, IPR Branch, 1301 Constition Avenue, N.W., 
(Franklin Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: June 22, 1993. 
JOHN F. ATwoop, 


Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


PROCEDURES IF GENERALIZED 
SYSTEM OF PREFERENCES PROGRAM EXPIRES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: The Generalized System of Preferences (GSP) is a prefer- 
ential trade program that allows the products of many developing coun- 
tries to enter the United States duty-free. The GSP is currently 
scheduled to expire at midnight on July 4, 1993, unless extended by law. 
This document is notice to importers that claims for duty-free treat- 
ment under GSP may not be made for merchandise entered or with- 
drawn from a warehouse on or after July 5, 1993, if the program is not 
extended before that date. The document also sets forth Customs 
mechanism to facilitate refunds, if GSP is renewed retroactively. 


DATE: The plan set forth in this document will become effective as of 
July 5, 1993, if Congress does not extend the GSP program before that 
date. 


FOR FURTHER INFORMATION CONTACT: 
For general operational aspects: Lisa Crosby, Office of Trade Opera- 


tions, 202-927-0163; 
For specific questions relating to the Automated Commercial Systems: 


Irv Fisher, Office of Automated Commercial System, 202-927-1220. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Title V of the Trade Act of 1974, as amended (19 U.S.C. 2461-2465) 
(the Act) authorizes the President to establish a Generalized System of 
Preferences (GSP) to provide duty-free treatment for eligible articles 
imported directly from designated beneficiary countries. Beneficiary 
developing countries and articles eligible for duty-free treatment are 
designated by the President by Executive Order in accordance with 
sections 502(a)(1) and 503(a) of the Trade Act of 1974, as amended 
(19 U.S.C. 2462(a)(1), 2463(a)). Pursuant to 19 U.S.C. 2465, no duty- 
free treatment under GSP shall remain in effect after July 4, 1993. 

Congress is currently considering whether to extend the GSP pro- 
gram. A provision to extend the GSP through September 30, 1994, was 
included in the 1993 Budget Reconciliation Act. This act was recently 
approved by the House of Representatives and is awaiting action by the 
Senate. The provision to extend GSP that was passed by the House 
would permit the refund of duties paid while the program was lapsed, 
upon the request of the importer. 

If Congress does not pass legislation renewing GSP before midnight, 
July 4, 1993, no claims for duty-free treatment under the program may 
be made after that time. If Congress passes legislation after that. date 
renewing the GSP retroactively, Customs will need to reliquidate nu- 
merous entries to make refunds. 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 28, JULY 14, 1993 


Recognizing the impact that retroactive renewal and numerous 
reliquidations would have on both importers and Customs, Customs 
Headquarters consulted with regional offices, importers and Customs 
brokers to develop a mechanism to facilitate refunds, should GSP be re- 
newed retroactively. Set forth below is Customs plan that will be imple- 
mented July 5, 1993, if the GSP has not been extended. 


Ciatms— Duties Must BE DEPOSITED 


No claims for duty-free treatment under the GSP may be made for 
merchandise entered or withdrawn from warehouse or withdrawn from 
warehouse on or after July 5, 1993. Duties at the most-favored-nation 
rate must be deposited, or a claim may be made under another preferen- 
tial program for which the merchandise qualifies (e.g., Andean Trade 
Preference Act, Caribbean Basin Initiative, U.S.-Israel Free Trade Area 
Agreement). 

While duty must be paid, all filers, other than those using the Auto- 
mated Broker Interface (ABI) who file paperless entry summaries, may 
continue to file using the Special Program Indicator (SPI) for the GSP 
(the letter “A”) as a prefix to the tariff number for all entries that would 
have qualified for GSP if GSP were still in effect. Customs Automated 
Commercial System (ACS) will be reprogrammed to accept the SPI “A” 
with the payment of duty. 

Filers using the ABI may reprogram their software so that the SPI 
“A” can still be used as a prefix to the tariff number. While repro- 
gramming is strictly voluntary, continued use of the SPI “A” has some 
benefits. 

The benefits of continued use of the SPI “A” include that, if the filer 
also flags the entry summary with a blue cover sheet as discussed below, 
the filer will not have to write a letter to Customs requesting a refund if 
GSP is renewed retroactively. In other words, after July 4, 1993, the SPI 
“A”, along with the blue cover sheet discussed below, will constitute an 
importer’s request for a refund of duties paid for GSP line items, should 
the GSP be renewed retroactively. Other benefits are that ACS will per- 
form its usual edits on the information transmitted by the filer, thereby 
ensuring GSP claims are for acceptable country/tariff combinations and 
the need for numerous statistical corrections will be eliminated. 

Details on the programming changes required have been issued as an 
administrative message to all ABI filers. 

Filers who do not wish to reprogram have two options. They can con- 
tinue to use ABI, but not use the prefix “A” or they can file summaries 
off-line (non-ABI). 

Filers continuing to use the SPI “A” may use it as they do now (e.g., for 
warehouse entries, for formal consumption entries, for both ABI and 
non-ABI entries). 

Aclaim for a preferential rate under another trade program, however, 
will preclude use of the SPI “A” to request a refund. Thus, an importer 
entering merchandise using a reduced rate under the U.S. Israel Free 
Trade Area Agreement will be precluded from using the “A” to request 
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that the U.S.-Israel FTA claim be converted to a GSP claim, should the 
GSP be renewed retroactively. Importers, however, may make such are- 
quest in writing if and when the GSP is renewed retroactively. 

Customs stresses that to continue using the SPI “A”, filers, as well as 
filing paper entry summaries, must flag the summary with a blue cover 
sheet indicating that the importer is requesting any GSP refund author- 
ized by law. This blue cover sheet aids tracking of these summaries and 
serves as an audit trail to explain a later refund of duties. Suggested 
wording for the cover sheet is: 


TO: U.S. Customs Service 
District 


The attached entry summary covers merchandise which meets the 
requirements of the Generalized System ofPreferences (GSP). 
Please refund duties paid for line items identified with the prefix 
“A” if such refund is authorized by the 1993 Budget Reconciliation 
Act or other provision of law. 


Customs emphasizes that those wishing to file paperless entry sum- 
maries may not use the SPI “A” and must request a refund in writing if 
and when the GSP is renewed retroactively. 


STATISTICS 


For statistical purposes, ACS will internally convert any “A” trans- 
mitted via ABI after July 4 into a “Q”; for non-ABI summaries, the 
Bureau of the Census will convert the “A” to a “Q”. If the GSP is re- 
newed retroactively, Census will convert all “Q” statistics into “A” sta- 
tistics, thereby ensuring that next year’s competitive need limitations 
under the GSP are accurate. This will also vastly reduce the number of 
statistical corrections that must be done by import specialists. 


ACCEPTANCE OF ENTRY SUMMARIES 


Upon acceptance, entry summaries will be reviewed according to 
existing summary selectivity. 

Liquidated summaries will be rebatched using a special function that 
will flag the batch at the entry level with the letter “G” for “GSP” (e.g., 
930706-I17E-001-G01). 

If the entry summary cannot be liquidated because of some out- 
standing issue (e.g., antidumping duties), the summary will be placed 
in the appropriate holding code, according to the standard operating 
procedure. 

If merchandise for which a GSP claim has been made is ineligible for 
GSP treatment, the import specialist shall issue a CF 29 (“Notice of 
Action”) to the importer indicating that the claim has been denied. Be- 
cause duties will have been deposited, it will be unnecessary to liquidate 
the summary with a change —the CF 29 will be the importer’s only noti- 
fication that the GSP claim has been denied. As always, importers may 
protest denied GSP claims under 19 U.S.C. 1514 and 19 CFR Part 174. 
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INFORMAL ENTRIES 
Informal entries filed via ABI on a Customs Form 7501 will be 
rebatched using the DOCG function and stored with the GSP duty-paid 
summaries. Separate procedures will be used for other kinds of informal 
entries. 


REFUNDS 

If the GSP is renewed retroactively, Customs Headquarters will issue 
instructions to reliquidate summaries in the GSP duty-paid batches 
with a refund for the GSP line items, and to provide administrative re- 
funds for summaries that cannot be liquidated. Field locations shall not 
issue GSP refunds until instructed to do so by Customs Headquarters. 

If a filer submitted an entry summary with both the SPI “A” and the 
blue cover sheet, no further action would need to be taken by the filer to 
request a refund; filing with the SPI “A” and the blue cover sheet consti- 
tutes a valid claim for a refund. 

Refunds for summaries filed without the SPI “A” and the blue 
cover sheet must be requested in writing. Instructions on how to request 
a refund in writing will be issued if and when the GSP is renewed 
retroactively. 

The GSP provision as currently written requires that importers re- 
quest refunds within 180 days of the date of enactment of the Act. Cus- 
toms will also process claims according to the requirements of 19 U.S.C. 
1520(c). Of course, entry summaries filed using the SPI “A” and the 
cover sheet will receive refunds without further action, since the SPI 
and cover sheet constitute the importer’s advance request for a refund. 


Dated: June 28, 1993. 
SAMUEL H. Banks, 
Assistant Commissioner, 
Commercial Operations. 


[Published in the Federal Register, July 1, 1993 (58 FR 35506)] 


ELIGIBILITY OF CERTAIN JEWELRY UNDER GENERAL NOTE 
3(a)(iv), HARMONIZED TARIFF SCHEDULE OF THE UNITED 
STATES (HTSUS) 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Proposed change of practice; solicitation of comments. 


SUMMARY: This notice advises the public that customs proposes to 
change the practice regarding the eligibility of certain jewelry from the 
United States Virgin Islands for duty-free treatment. Customs previ- 
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ously has ruled that attaching United States-origin clasps to foreign 
strung beads, thereby forming necklaces and bracelets, and fastening 
United States-origin metal spring clips to otherwise finished earrings 
substantially transforms those articles into “products of” the Virgin Is- 
lands. The proposed change set forth herein would not render the addi- 
tion of fasteners, closures, clasps, etc., to otherwise finished articles of 
jewelry a substantial transformation of that jewelry into “products of” a 
United States insular possession. 


DATES: Comments must be received on or before September 7, 1993. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to the United States Customs Service, Office of Regulations and 
Rulings, 1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
Comments filed may be inspected at the Regulations Branch, Franklin 
Court, 1099 14th Street, N.W., Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, 
Special Classification Branch, Office of Regulations and Rulings 
(202) 482-6980. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

In Headquarters Ruling Letter (HRL) 094018 dated January 17, 
1963, individually strung or linked glass and plastic beads, in varying 
lengths, were imported into the United States Virgin Islands from sev- 
eral foreign countries. Metal findings consisting of clasps and hooks 
were imported into the Virgin Islands from the United States. The 
hooks and clasps were attached to the strung beads, resulting in neck- 
laces and bracelets. 

Additionally, glass and plastic beads strung and fastened to metal 
screens and back findings to form earrings were imported into the 
United States Virgin Islands from foreign countries. Metal clips were 
imported from the United States. 

Customs held that attaching United States clasps to the foreign 
strung lengths of beads by inserting hooks into eyes in the metal find- 
ings and bending the hooks closed, thereby forming necklaces and 
bracelets, and fastening United States metal spring clips to foreign ear- 
rings substantially transformed those imported articles into “products 
of” the United States Virgin Islands within the meaning of section 301, 
Tariff Act of 1930, as amended (19 U.S.C. 1301a) (repealed effective 
August 31, 1963). 

Under the provisions of 19 U.S.C. 1301a, all articles imported from 
an insular possession of the United States, except Puerto Rico, were 
dutiable at the same rate as were importations from foreign countries, 
except that those which (1) were of native growth, or (2) were manufac- 
tured or produced in such possession and did not contain foreign materi- 
als to the value of more than 50 per centum of their final appraised value 
in the United States, and came into the United States directly from the 
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insular possession, or (3) were articles previously imported into the 
United States with payment of all applicable duties and taxes which 
were shipped from the United States without remission, refund, or 
drawback of such duties and taxes, directly to the possession from which 
they were being returned by direct shipment, were entitled to free entry. 

General Note 3(a)(iv), Harmonized Tariff Schedule of the United 
States (HTSUS) (formerly General Headnote 3(a), Tariff Schedules of 
the United States, which replaced 19 U.S.C. 1301(a), provides for the 
duty-free treatment for goods imported from a United States insular 
possession if they: (1) are the growth or “product of” the possession; 
(2) meet certain value-content requirements; and (3) come directly to 
the customs territory of the United States from the possession. 

To comply with the requirements of General Note 3(a)(iv), an im- 
ported article first must qualify as a “product of” a United States insular 
possession. See Yuri-Fashions v. United States, 632 F. Supp. 41, 46 (CIT 
1986); T.D. 90-17 dated February 23, 1990. Where merchandise is im- 
ported into the insular possession, it must be substantially transformed 
into a product of that insular possession to receive duty-free treatment 
under General Note 3(a)(iv), HTSUS. 

A substantial transformation occurs when a material is used “in the 
manufacture of a new article having a new name, character, and use 
* * *” See United States v. Gibson—Thomsen Co., Inc., 27 CCPA 267, 
273 (1940). 

It is Customs position that adding a closure, clasp or fastener to other- 
wise completed articles of jewelry (i.e., bracelet, necklace, earring) does 
not change the essence of the jewelry which is dedicated to use as such, 
and has the fundamental character of such jewelry. This position is con- 
sistent with Customs rulings issued under the Generalized System of 
Preference (GSP) and Country of Origin Marking statutes, 19 U.S.C. 
2461-2465 and 19 U.S.C. 1304, respectively, which utilize the substan- 
tial transformation test for determining whether an article is the “prod- 
uct of” a country for purposes of those statutes. See HRL 556624 dated 
July 31, 1992 (adding clasps and spring rings to chains is a simple com- 
bining operation for which duty free treatment under the GSP is not al- 
lowed); HRL 734350 dated April 9, 1992 (soldering a bar-pin clasp to a 
completed brooch is not a substantial transformation; soldering a metal 
clip to completed barrettes is not a substantial transformation; gluing of 
stainless steel posts to completed earrings is not a substantial transfor- 
mation). 

The proposed position with respect to the ineligibility of the described 
jewelry for duty free treatment under General Note 3(a)(iv), HTSUS, is 
in conflict with HRL 094018 dated January 17, 1963. Therefore, we pro- 
pose to change the practice set forth therein to the position advanced 
above. We note, however, that it is possible that the operations described 
in HRL 094018, when performed in conjunction with other operations, 
may result in a substantial transformation of an article into a new and 





U.S. CUSTOMS SERVICE 25 


different article of commerce for purposes of General Note 3(a)(iv), 
HTSUS. 


AUTHORITY 


This notice is published in accordance with section 177.9, Customs 
Regulations (19 CFR 177.9). 


COMMENTS 


Before adopting this proposed change in position, consideration 
will be given to any written comments timely submitted to Customs. 
Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), section 1.4, 
Treasury Department Regulations (31 CFR 103.11(b)), on regular 
business days between the hours of 9:00 and 4:30 p.m. at the Regula- 
tions Branch, Franklin Court, 1099 14th Street, N.W., Suite 4000, 
Washington, D.C. 

SAMUEL H. BANKs, 
Acting Commissioner of Customs. 


Approved: June 17, 1993. 
Rona_D K. NoBLgE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 7, 1993 (58 FR 36512)] 
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UNITED STATES, PLAINTIFF v. ATAKA AMERICA, INC., ET AL., DEFENDANTS 
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[Itochu’s Motion for Judgment on the Pleadings Denied, St. Paul’s Motion for Sum- 
mary Judgment Granted, The United States’ Cross-Motion for Summary Judgment 
Denied.] 
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Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Bruce N. Stratvert), Ted Kundrat, Office of Assis- 
tant Chief Counsel, United States Customs Service, of counsel, for plaintiff. 

Sharretts, Paley, Carter & Blauvelt, P.C. (Allan H. Kamnitz) for defendant Itochu 
International Inc. 

Sandler, Travis & Rosenberg, P.A. (Ronald W. Gerdes, Edward M. Joffe, Arthur K. 
Purcell and Beth C. Ring) for defendant St. Paul Fire & Marine Insurance Company. 


OPINION 


RestTAN!, Judge: This case comes before the court on three motions: 
(1) the motion of defendant Itochu International Inc. (“Itochu”) for 
judgment on the pleadings against the United States, (2) the motion of 
defendant St. Paul Fire & Marine Insurance Co. (“St. Paul”) for sum- 
mary judgment against the United States, and (3) the United States’ 
cross-motion for summary judgment against St. Paul. The United 
States commenced this suit to demand payment of antidumping duties, 
and therefore this court has jurisdiction under 28 U.S.C. § 1582(2) and 
(3) (1988).1 


BACKGROUND 


Between January 1976 and March 1977, Ataka America, Inc. (“Ataka 
America”) made 42 entries of steel wire rope from Japan. Ataka Amer- 
ica, with defendant St. Paul as surety, posted bonds to cover the cost of 
any duties assessed. The bonds state, 

Ataka America, Inc. * * * as principal, and St. Paul Fire & Marine 


Insurance Company * * * as surety, are held and firmly bound unto 
the UNITED STATES OF AMERICA in the sum of Twelve Hun- 


1 The statute grants exclusive jurisdiction to this court in cases “commenced by the United States— * * * (2) to re- 
cover upon a bond relating to the importation of merchandise * * * ; or (3) to recover customs duties.” 28 U.S.C. 
§ 1582(2), (3). 


29 
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dred Eleven & no/100 dollars ($1211.-), for the payment of which 
we bind ourselves, our heirs, executors, administrators, successors, 
and assigns. 


See, e.g., Plaintiff's Exhibit A-1. The United States Customs Service 
(“Customs”) liquidated the entries of wire rope in the period between 
September 1979 and June 1980, assessing a total of $189,588.62 in an- 
tidumping duties against Ataka America. Customs sent a bill to Ataka 
America on the day of liquidation. The formal demand on St. Paul as 
surety was made on March 17, 1981.2 Ataka America filed timely pro- 
tests, which Customs finally denied approximately eleven years later on 
October 25, 1991. 

During the eleven-year hiatus, Ataka America and its related compa- 
nies underwent several changes. At the time of importation, Ataka 
America was doing business in Illinois. Ataka America sold the imported 
goods to its subsidiary, Alps Wire Rope (“Alps”). The stock of Alps was 
subsequently transferred to Ataka USA, Inc. (“Ataka USA”). Ataka 
America retained certain other assets. On October 4, 1977, Ataka USA 
merged into C. Itoh & Co. (America), Inc. (“Itoh”), which now has offices 
in New York. Itoh was later renamed Itochu International Inc., the 
name under which it appears as a defendant in this action. The plead- 
ings do not indicate when, if ever, Ataka America ceased doing business. 

Itochu admits that it is liable for all debts of Ataka USA. For the pur- 
pose of this motion, Itochu must also admit, as alleged in the complaint, 
that Ataka USA at some time in the past used Ataka America’s import 
identification number plus a suffix. Itochu denies, however, that liabil- 
ity for Ataka America’s debts falls on its shoulders. Itochu therefore 
moves for judgment on the pleadings. St. Paul, the surety on Ataka 
America’s customs entry bonds, opposes Itochu’s motion. It interposes 
its own motion for summary judgment on the ground that the statute of 
limitations has run, or, alternatively, that Customs’ over ten-year delay 
in deciding Ataka America’s protests unreasonably postponed the run- 
ning of the statute of limitations. 


DISCUSSION 
I. Statute of Limitations vis-a-vis Itochu: 


Although it did not raise the issue in its motion for judgment on the 
pleadings, Itochu alleged in its answer that the action against it was un- 
timely.3 The court at oral argument asked specifically whether a statute 
of limitations is applicable to the claim of the United States to recover 
customs duties from an importer such as Ataka America and its alleged 


2 On September 24, 1982, Customs reissued the bills because the initial ones had been improperly canceled. Customs 
again reissued the bills on January 1, 1988, noting that the protests were still pending. 

3 Its defense appears to be laches rather than the statute of limitations. Laches may involve factual issues while a 
statute of limitations defense ordinarily would not and should have been raised in both the answer and motion for judg- 
ment on the pleadings to avoid arguments of waiver. As an affirmative defense based on untimeliness was raised, how- 
ever, the court deems it in the interest of judicial economy to explore the statute of limitations issue at the outset. The 
court does not address whether the laches defense remains viable either substantively or procedurally. See USCIT Rule 
12(g). 
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successors. The parties provided their comments on this issue by letter 
briefs of May 13 and 17, 1993. 

As neither title 19 nor title 28 of the United States Code provides 
a specific statute of limitations for such claims, the issue is whether 
28 U.S.C. § 2415(a) (1988) (six-year contract statute of limitations) 
should be read to bar suit by the United States.4 The general rule is that 
the United States is exempt from statutes of limitations unless Con- 
gress has expressly provided otherwise. United States v. City of Palm 
Beach Gardens, 635 F.2d 337, 339 (5th Cir.), cert. denied, 454 U.S. 1081 
(1981) (citing Guaranty Trust Co. v. United States, 304 U.S. 126, 1382-33 
(1938)). Congress did not expressly limit the sovereign’s right to sue in 
this area to its contractual rights. See 28 U.S.C. § 1582(2), (3) (distin- 
guishing between suit to recover on a bond from suit to collect customs 
duties); 19 U.S.C. § 1505(b) (1988) (providing for collection of customs 
duties from importer without specifying a time limit). 

Courts have refused to apply the contract statute of limitations to the 
government where the obligation, although expressed in a contract, is 
essentially statutory. Palm Beach Gardens, 635 F.2d at 340; see also 
United States v. St. John’s Gen. Hosp., 875 F.2d 1064, 1068 (3d Cir. 
1989). It is a longstanding principle that customs duties are a personal 
debt upon the importer that derives from a statutory rather than a con- 
tractual obligation. United States v. Cobb, 11 F. 76, 79 (C.C.D. Mass. 
1882). Thus, suit by the United States against Itochu for recovery of 


duties is not barred by the contractual statute of limitations found in 
28 U.S.C. § 2415(a). 


II. Itochu’s Motion for Judgment on the Pleadings: 

A party who moves for judgment on the pleadings is deemed to admit 
all of the facts of the adversary’s pleadings while denying their suffi- 
ciency as a matter of law. Superscope, Inc. v. United States, 12 CIT 283, 
285 (1988). Any factual inferences must be drawn in favor of the non- 
moving party. C.J. Tower & Sons, Inc. v. United States, 68 Cust. Ct. 377, 
383, C.R.D. 72-11, 343 F. Supp. 1387, 1393 (1972). A motion for judg- 
ment on the pleadings will not be granted unless there is no issue of ma- 
terial fact and the movant is clearly entitled to judgment as a matter of 
law. Superscope, 12 CIT at 285. 

In its motion, Itochu argues that as a corporate successor to the sub- 
sidiary of the importer of record, it has no liability for the original impor- 
ter’s debts. The majority rule on successor liability is clear — a corporate 
successor is responsible for its predecessor’s debts only if (1) there is an 
express or implied agreement to assume past debts, (2) the change in 
corporate form constitutes a de facto merger, (3) the successor is a mere 
continuation of its predecessor, or (4) the change in corporate form was 


4 Section 2415(a) states: 
every action for money damages brought by the United States * * * which is founded upon any contract express or 
implied in law or fact, shall be barred unless the complaint is filed within six years after the right of action accrues 
or within one year after final decisions have been rendered in applicable administrative proceedings required by 
contract or by law, whichever is later. 


28 U.S.C. § 2415(a). 
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motivated by the intent to defraud creditors. See, e.g., Bud Antle, Inc. v. 
Eastern Foods, Inc., 758 F.2d 1451, 1456 (11th Cir. 1985) (citing the law 
of several federal district and circuit courts).5 The occurrence of a de 
facto merger or a mere continuation of a corporate entity are the only 
two exceptions directly implicated in this case.6 United States v. Union 
Metallic Cartridge Co., 265 F. 349 (D. Conn. 1920), does not contradict 
the well-established rules of corporate law on de facto merger and con- 
tinuation. In Union Metallic, the district court considered a complaint 
alleging that a corporation had assumed the obligation to pay customs 
duties owed by another corporation whose assets it had previously ac- 
quired. Jd. at 350. The court reasoned, “where assets of A. have been 
taken over by B., a promise by B. to pay A.’s debts should be enforceable 
in actions at law by A.’s creditors.” Jd. at 353. In applying that rule of 
law, the court declared, 


[i]t cannot be said that the United States * * * was a stranger toa 
contract by which [B. Company] obligated itself to pay the debts of 
[A. Company] when it took over all the assets of the latter. Indeed, it 
is fair to assume that [B. Company] actually intended to be respon- 
sible for all such debts. 


Id. Union Metallic stands merely for the unsurprising proposition that 
an acquiring corporation’s promise to pay an acquired corporation’s 
debts encompasses debts to Customs as well. 

Plaintiff's emphasis on Ataka USA’s use of Ataka America’s import 
identification number appears misplaced. Customs is indeed entitled to 
rely on what an importer asserts to be its identification number in noti- 
fying that importer of the liquidation of its goods, for example. Washing- 
ton Int’l Ins. Co. v. United States, 13 CIT 112, 116-17, 707 F. Supp. 561, 
565-66 (1989). In contrast, Customs could not have relied on Ataka 
USA’s subsequent and unrelated use of Ataka America’s import identi- 
fication number at the time Customs accepted Ataka America’s entry 
bonds. 

A further flaw in plaintiff's argument is the premise that Ataka 
America, by transferring its subsidiary, Alps, conferred on Ataka USA 
an obligation to pay Ataka America’s customs duties. One cannot as- 
sume that a subsidiary is liable for the debts of its parent corporation. 
See FMC Fin. Corp. v. Murphree, 632 F.2d 413, 422-23 (5th Cir. 1980) 
(applying Illinois law). In the context of parent-subsidiary relation- 
ships, a court will “pierce the corporate veil” and find the parent liable 
for its subsidiary’s debts if two circumstances are present. First, the 
subsidiary must be a mere instrumentality, under the complete domina- 
tion of its parent. Second, the parent must manipulate the subsidiary in 


5 A federal court sitting in New York will follow the majority rule. See Ladjevardian v. Laidlaw-Coggeshall, Inc., 431 
F. Supp. 834, 838 & n.3 (S.D.N.Y. 1977). Choice of lew does not appear to be a point of dispute. 

6 The government invokes the first exception by arguing that Ataka USA’s use of Ataka America’s importer identifi- 
cation number indicates “an implied assumption of liability for the duties in issue.” Plaintiff's Memorandum in Oppo- 
sition to Defendant Itochu International Inc.’s Motion for Judgment on the Pleadings, at 5. The government cites to no 
case that bolsters this assertion, however. In addition, the government makes no factual allegations to support a claim 
that the restructuring of Ataka America and Ataka USA was motivated by fraudulent purposes. Jd. 
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such a way as to cause an unjust loss to the plaintiff. American Protein 
Corp. v. AB Volvo, 844 F.2d 56, 60 (2d Cir.) (applying New York law), 
cert. denied, 488 U.S. 852 (1988). 

In a reversal of the typical situation, the plaintiff in this case is essen- 
tially attempting to recover the parent’s debt from the successor of 
the subsidiary. Considering similar unusual circumstances, the Fifth 
Circuit declared, “[a]bandonment of the total domination or ‘instru- 
mentality’ factor is clearly required in cases seeking to hold the subsidi- 
ary liable for the acts of the parent.” Murphree, 632 F.2d at 422. That 
court determined that an element in the test for recovery from a subsidi- 
ary is “implied misrepresentation in the extension of credit.” Id. at 423.7 
As Itochu states, “(t]he mere fact that subsequent to importation, this 
merchandise was sold to Alps, based upon a pre-existing agreement to 
purchase the wire rope in this country,” does not amount to a represen- 
tation that Alps would be liable for Customs duties on the merchandise. 
Defendant Itochu’s Memorandum in Support of its Motion for Judg- 
ment on the Pleadings, at 6. Liability of Itochu for Ataka America’s cus- 
toms duties can thus result only from a recognized doctrine of corporate 
law, such as a de facto merger or a continuation. 

The occurrence of a de facto merger depends on the presence of four 
factors: continuity of management, continuity of shareholders, the im- 
mediate dissolution of the seller corporation, and the buying corpora- 
tion’s assumption of those liabilities ordinarily necessary for the 
continuance of business operations. Bud Antle, 758 F.2d at 1457-58. 
Continuity of shareholders derives from the sale of the assets of a corpo- 
ration in exchange for stock in the acquiring corporation. Jd. at 1458. 

Whereas a merger involves the combination of two entities, a continu- 
ation entails the transformation of only one. In a continuation, a new 
corporation, which purchases all the assets of the old, proceeds exactly 
as if it were the old corporation. Knapp v. North Am. Rockwell Corp., 
506 F.2d 361, 365 (3d Cir. 1974), cert. denied, 421 U.S. 965 (1975). Akey 
element of a continuation is also characteristic of a de facto merger —the 
continuity of officers, directors, and stockholders. Bud Antle, 758 F.2d 
at 1458-59. 

The complaint filed in this case contained no allegations as to com- 
mon management and ownership, or the immediate dissolution of 
Ataka America.8 It stated only, “in or about 1977, defendant Ataka 
America transferred certain of its business operations, including the 
stock of Alps Wire Rope Corp., to Ataka USA.” Complaint, at 2. Thus, 
the only possibility for recovery from Itochu would be based on facts, not 
yet developed, which would show that, despite corporate form, Ataka 
USA was a mere continuation of Ataka America or that there was a 
de facto merger of the two entities. 


7 The sophistication of the creditor was an important component of the court’s analysis. Murphree, 632 F.2d at 424. In 
Murphree, the creditor was an individual, see id., whereas in this case the creditor is the government, a highly sophisti- 
cated repeat player. 

8 Although Itochu’s co-defendant, St. Paul, alleges that the same person acted as secretary-treasurer of Ataka Amer- 
ica and of Ataka USA, that information cannot be considered in the context of a motion for judgment on the pleadings. 
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Although plaintiff has not alleged detailed facts which would support 
these theories of liability, the court has determined that in a notice 
pleading system judgment for Itochu would be premature. See generally 
Fleming James, Jr. & Geoffrey C. Hazard, Jr., Civil Procedure § 3.1, at 
128-29 (3d ed. 1985). There is enough similarity in business activities 
and uncertainty surrounding the change in corporate form to permit 
discovery of Ataka USA and Ataka America relationship and the circum- 
stances and effects of Ataka America’s transfer of Alps to Ataka USA. 
Discovery should concentrate on the status of Ataka America immedi- 
ately following transfer of the Alps stock, and the identity of manage- 
ment and officers and shareholders between Ataka USA and Ataka 
America. To prevent a major fishing expedition and burden on Itochu, 
the United States is permitted ninety days from the date of this order to 
complete discovery on these points. Within thirty days of the completion 
of such discovery, the parties may file dispositive motions. 


III. The Cross-Motions of St. Paul and the United States for 
Summary Judgment: 

In its motion for summary judgment, St. Paul argues that plaintiff 
has failed to file suit within the six-year statute of limitations, that the 
administrative proceedings initiated by Ataka America’s protest did not 
toll the statute, and that Customs’ eleven-year delay in resolving Ataka 
America’s protest was unreasonable. The government contends that 


the statute of limitations did not begin to run until the protest was re- 
solved, or alternatively that the administrative proceedings were man- 
datory and thus tolled the statute. 


A. Accrual of the Right of Action: 


The parties agree that in actions brought by the United States to col- 
lect customs duties from a surety, the complaint must be filed “within 
six years after the right of action accrues or within one year after final 
decisions have been rendered in applicable administrative proceedings 
required by contract or by law, whichever is later.” 28 U.S.C. § 2415(a). 
It is well settled that the right to claim payment under a bond accrues at 
the time of breach. United States v. Cocoa Berkau, Inc., No. 92-1390, at 
6 (Fed. Cir. Mar. 30, 1993). The surety’s obligation arises at the time of 
the principal’s breach, unless the parties agree otherwise. Jd. at 8. In 
this case, the breach occurred when the defendants failed to fulfill the 
promise contained in the bonds to “pay any and all such duties and taxes 
found to be due on the shipment.” See, e.g., Plaintiff's Exhibit A-1. The 
court’s task is thus to determine the time the customs duties became 
due. 

The government relies primarily on United States v. Heraeus- 
Amersil, Inc., 69 CCPA 86, 671 F.2d 1356 (1982). In Heraeus-Amersil, 
the Court of Customs and Patent Appeals affirmed the trial court’s hold- 
ing that payment of customs duties did not become due until after any 
protests were denied and either the importer filed suit in the Court of 
International Trade or the time to file suit had expired. Jd. at 87-88, 671 
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F.2d at 1358. The statute in force at the time of that decision stated only 
that the “appropriate customs officer shall collect any increased * * * 
duties due * * * as determined on a liquidation.” Jd. at 88, 671 F.2d at 
1358 (quoting 19 U.S.C. § 1505(b) (1981)). 

Two years later, Congress enacted legislation specifically to coun- 
teract the effect of Heraeus-Amersil, H.R. Rep. No. 1015, 98th Cong., 
2d Sess. 68 (1984), reprinted in 1984 U.S.C.C.A.N. 4960, 5027. The pur- 
pose of the new legislation was “to allow Customs to take immediate 
steps to collect monies determined to be due and payable to the United 
States.” Id. The new statute provides, “[d]uties determined to be due 
upon liquidation or reliquidation shall be due 15 days after the date of 
that liquidation or reliquidation.” 19 U.S.C. § 1505(c) (1988). 

The government argues that Heraeus-Amersil, rather than § 1505(c), 
governs this case because the entries at issue occurred in 1976 and 1977, 
and were liquidated well before the new statute was enacted. Plaintiff 
cites two general principles of statutory interpretation: (1) the statutory 
language controls “[a]bsent a clearly expressed legislative intention to 
the contrary,” Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 
447 U.S. 102, 108 (1980); and (2) a statute applies only prospectively un- 
less retroactive application is “required by explicit language or by neces- 
sary implication.” Bruner v. United States, 343 U.S. 112, 117 n.8 (1952). 
An extended discussion of the appropriateness of retroactive applica- 
tion of the law is unnecessary.9 Although the statute does not expressly 
cover the issue of outstanding duties, the legislative history clearly 
states that “any pending duties would be due thirty days following en- 
actment.” H.R. Rep. No. 1015, at 67, reprinted in 1984 U.S.C.C.A.N. at 
5026. This expression of legislative intent is controlling. See Bennett v. 
New Jersey, 470 U.S. 632, 641 (1985) (applying amendments to substan- 
tive law prospectively “absent a clear indication to the contrary in the 
relevant statutes or legislative history”). 

Furthermore, the court has already ruled that § 1505(c) is applicable 
to entries made prior to the effective date of the act and that pending 
duties include those which were already assessed at the time of the stat- 
ute’s effective date. Syva Co. v. United States, 12 CIT 199, 204, 681 F. 
Supp. 885, 890 (1988) (holding that goods entered before statute’s en- 
actment and liquidated afterward are governed by statute). Enactment 
occurred on October 30, 1984 and the statute became effective thirty 
days later. Id. (citing Pub. L. 98-573, Title II, 214(c)(5)(A), 98 Stat. 
2948, 2989 (1984)). The government admits that the entries were liqui- 
dated and the duties on Ataka America were assessed on September 21, 
1979, May 2, 1980, and June 20, 1980. It also admits that formal demand 
for payment of these duties was sent to Ataka America on the dates of 
liquidation. Therefore, the duties were pending at the time § 1505(c) 


9 One might call this legislation remedial as opposed to substantive, thereby eliminating any retroactivity problem. 
See Swayne & Hoyt. Ltd. v. United States, 300 U.S. 297, 302 (1937) (no unfair retroactivity where statute affects reme- 
dies rather than substantive rights). One might also state that making the legislation effective as to outstanding duties 
on the thirtieth day after enactment gives the statute prospective rather than retroactive effect. 
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was enacted. Because the legislative history provides that pending du- 
ties become due thirty days after enactment and that history is compat- 
ible with the language of the act, Ataka America was in breach of its 
bond commitment as of November 29, 1984. 

For purposes of determining St. Paul’s liability as a surety, the court 
must look to the date of the principal’s breach.10 See Cocoa Berkau, 
No. 92-1390, at 8. The operative date is thus November 29, 1984. The 
government commenced the present action on October 26, 1992, more 
than six years after the operative date. Consequently, its suit against 
St. Paul is time-barred unless the statute of limitations was tolled. 


B. Tolling of the Statute by Administrative Proceedings: 


1. The Statutory Scheme: 

As previously indicated, the statute of limitations provides that suit 
by the government on a contract or bond must be brought within six 
years after the right of action accrues or one year after a final decision in 
administrative proceedings required by contract or by law. 28 U.S.C. 
§ 2415(a). The legislative history explains that Congress intended the 
statute to be tolled during mandatory administrative proceedings, such 
as those under the disputes clause of government contracts. S. Rep. No. 
1328, 89th Cong., 2d Sess. 3 (1966), reprinted in 1966 U.S.C.C.A.N. 
2502, 2504. 

Generally, mandatory proceedings are those which must be com- 
pleted before rights to file court action accrue. In certain circumstances, 
completion of administrative proceedings is not necessary to assert a 
claim under the customs laws. A surety’s mitigation proceeding for 
liquidated damages under 19 U.S.C. § 1623(c) (1988), for example, is 
voluntary and thus does not toll the statute. Cocoa Berkau, No. 92-1390, 
at 15. Section 1623(c) gives the Secretary of the Treasury the discretion 
to cancel a bond if the person obligated under the bond agrees to pay a 
lesser amount. 19 U.S.C. § 1623(c). Administrative reviews of such 
claims are based entirely on written submissions with no provisions for 
a hearing. Cocoa Berkau, No. 92-1390, at 14-15. These discretionary 
and informal proceedings need not be resolved in order for the govern- 
ment to recover liquidated damages under a bond through court action. 
See id. at 11-12; cf. Pope Prods. v. United States, Slip Op. 91-86, at 8 
(Sept. 18, 1991) (pendency of second supplementary petition for mitiga- 
tion does not toll statute of limitations found in 28 U.S.C. § 2636(h)). 

Section 1505(c), Title 19, United States Code gives the United States 
the right to sue to collect liquidated duties whether a protest proceeding 
is pending or not. While this appeared to the court in Heraeus-Amersil to 
be a waste of administrative and judicial time, as well as basically unfair, 
Congress did not agree. It made the right to sue immediate. The right to 
sue is not delayed by administrative protests. Thus, proceedings to re- 


10-The bond terms do not provide different triggering mechanisms. 
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solve protests are not mandatory for the purpose of government action 
under 28 U.S.C. § 1582. 

Plaintiff confuses the surety’s ability to challenge protestable deci- 
sions with its own rights to sue. The courts have also been responsible 
for some confusion. The statutory scheme, however, is clear, although it 
is intricate and requires some explanation in order to understand the 
effect of a protest on the surety’s immediate obligation to pay and on the 
government’s obligation to sue within the statutory time limits. 

Both the surety and the importer (or certain of its agents) may protest 
decisions listed in 19 U.S.C. § 1514(a) (1988) (including valuation, clas- 
sification, “all charges or exactions,” exclusion, liquidation * * *). Fail- 
ure to protest such decisions results in the finality of the decision. Id. 
The surety has ninety days from the date of demand on it to file a protest 
of the § 1514(a) decision that underlies the demand. 19 U.S.C. § 1514(c) 
(1988). 

Where an action by Customs, like the imposition of antidumping du- 
ties, merges into liquidation, the action must be protested to avoid final- 
ity. Pope Prods. v. United States, Slip Op. 91-50, at 10 (June 18, 1991). 
Where the action does not merge, as in the case of a post-liquidation de- 
mand for liquidated damages, it need not be protested but may be raised 
otherwise as a claim or a legal defense. See United States v. Toshoku 
America. Inc., 7 Fed. Cir. (T) 104, 107, 879 F.2d 815, 818 (1989) (not re- 
quiring protest to defend against claim for liquidated damages because 
such damages are not protestable charges or exactions under 19 U.S.C. 
§ 1514 (1982)); United States v. Utex Int’l Inc., 857 F.2d 1408, 1413-14 
(Fed. Cir. 1988) (not requiring surety to protest in order to preserve its 
right to defend against government’s claim for liquidated damages); cf. 
St. Paul Fire & Marine Ins. Co. v. United States, 959 F.2d 960 (Fed. Cir. 
1992). 

Although a § 1514(a) decision is protestable, a demand against a 
surety is not in itself such a decision.11 See Pope Prods., Slip Op. 91-50, 
at 10. The substantive result is the same, however. The time limits of 
§ 1514(c) require a surety to protest, within 90 days of a demand, any 
protestable decision on which the demand is based or suffer the effects of 
finality of the protestable decision. 19 U.S.C. § 1514(a), (c). 

In this case, the protestable decision occurred when antidumping du- 
ties were imposed on Ataka America during the period between Septem- 
ber 1979 and June 1980, through the liquidation of the entries. The 
formal demand on St. Paul as surety was not sent until March 17, 1981. 
Section 1514(c) would have allowed St. Paul 90 days from the date of the 
demand to protest the original assessment of anti-dumping duties, as 


111 anguage in St. Paul to the effect that the demand on the surety may be a “charge” subject to protest under 
§ 1514(a) was not necessary to the decision therein and is imprecise. See St. Paul, 959 F.2d at 964. In St. Paul, the 
surety’s original complaint challenged the classification of the imported goods under the applicable tariff schedules. 
After investigation, the surety moved to amend its complaint, alleging that the government knew that the importer 
intended to default on the bond and yet failed to require full deposits before entering the-merchandise. Jd. at 961. The 
government argued that the surety’s amended complaint was barred because the issue was not raised in a previous 
administrative protest. Jd. at 964. The Federal Circuit held that because the surety discovered the government’s knowl- 
edge of the principal’s fraudulent actions after the protest period had expired, failure to file an administrative protest 
would not bar the surety from suing the government in the Court of International Trade. Id. 
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part of the liquidation decision. 19 U.S.C. § 1514(a), (c). St. Paul filed no 
protest. Instead, before the protest period began to run against St. Paul, 
Ataka America filed timely protests during the period of December 19, 
1979 through July 29, 1980. Because of Ataka America’s protests, the 
assessment of anti-dumping duties did not become a final decision as to 
St. Paul. See 19 U.S.C. § 1514(a) (providing for finality “upon all per- 
sons * * * unless a protest is filed”). The protests could not have been 
judicially challenged until they were formally denied on October 25, 
1991. See 28 U.S.C. § 1581(a) (1988). 

Following the denial of a protest, suit may be filed challenging the pro- 
test denial in the Court of International Trade. Jd.12 A prerequisite to 
such suit is the payment of any “duties, charges, or exactions” outstand- 
ing. 28 U.S.C. § 2637(a) (1988). Thus, if the government expects to be 
sued it may sit back and rely on § 2637(a) to achieve payment. Not every 
protest denial will result in suit, however, and not every imposition of 
duties will result in a protest. 

If the importer chooses not to protest or not to challenge a protest de- 
nial, the government may institute a collection action against the im- 
porter at any time because no statutory time bar exists. As to the surety, 
the government must sue within six years (following the fifteenth day 
after liquidation) regardless of whether an importer’s or surety’s pro- 
test deprives the assessment of duties of its final effect. See 19 U.S.C. 
§ 1514(a). This is the effect of § 1505(c) and Congress’ rejection of the 
approach taken in Heraeus-Amersil. 

Thus, the right to collect immediately on liquidation carries with it 
the responsibility to act within six years of liquidation to collect on the 
contract obligation of the surety. Accordingly, since the effective date of 
19 U.S.C. § 1505(c), completion of protest proceedings has not been a re- 
quirement for suit to collect. Cf. United States v. Bavarian Motors, Inc., 
4 CIT 83, 86 (1982) (requiring exhaustion of administrative remedies 
as precondition for suit by government in case before effective date of 
19 U.S.C. § 1505(c)). For this purpose the proceedings are not manda- 
tory and no tolling, vis-a-vis the surety’s obligation, occurs. Conse- 
quently, the payment obligation runs independently of the protest 
proceedings. While a surety may assert claims as the importer might in 
an administrative protest, it owes the duties and in the absence of other 
defenses, breaches its bond if it does not pay in accordance with its obli- 
gation, whether or not protest proceedings are pending. 


2. Effect of Customs’ Delay in Deciding the Protest: 

Section 1515(a), Title 19, United States Code provides that Customs 
shall review a protest and either allow or deny it within a period of two 
years. 19 U.S.C. § 1515(a) (1988). A private party has 180 days from the 
mailing of the notice of denial to challenge Customs’ decision. Knicker- 
bocker Liquors Corp. v. United States, 78 Cust. Ct. 192, 194,C.R.D. 77-5, 
432 F. Supp. 1347, 1849 (1977). Section 1515(a) was enacted primarily 


12The surety may file suit based on its own protest or the protest filed by its principal. 28 U.S.C. § 2631(a) (1988). 
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to benefit private parties by requiring that Customs notify them of a de- 
cision within two years. See id. at 195-96, 432 F. Supp. at 1350. In 
Knickerbocker Liquors, the court characterized the provision as “regu- 
latory” and declined to treat it as providing a constructive denial of the 
protest. Id. at 194-95, 432 F. Supp. at 1349-50. Accordingly, the 
180-day protest period was calculated according to the date Customs 
mailed the notice and not the much earlier date of denial of the protest. 
See id. at 197, 432 F. Supp. at 1351. 

Knickerbocker Liquors does not address the problem of a decision, 
rather than notice of a decision, which is delayed longer than two years 
from the date of filing. In any case, whether Customs resolves a protest 
proceeding within the two-year time limit or not, the proceeding itself is 
still non-mandatory for § 1582 purposes and therefore does not toll the 
statute. Furthermore, the Federal Circuit recently expressed its belief 
that unilateral acts by Customs do not postpone the running of the stat- 
ute of limitations. See Cocoa Berkau, No. 92-1390, at 9. In an earlier 
case, that court said, “[w]hile Customs’ self-imposed internal proce- 
dures may constrain its right to sue * * *, they cannot change the defen- 
dants’ right to repose after the statutory six-year period.” United States 
v. Commodities Export Co., 972 F.2d 1266, 1271 (Fed. Cir. 1992) (con- 
trasting Customs’ self-imposed notice and demand obligation with con- 
tractual obligation or statutory requirement), cert. denied, 113 S. Ct. 
1256 (1993). The rationale for this decision was stated as equalizing the 
control that the government and private litigants have over a suit. Be- 
cause a private litigant has no power to toll the statute of limitations in- 
definitely, neither should the government. Jd. at 1271 n.3. Nothing in 
Knickerbocker Liquors contradicts this. In sum, the applicable statute of 
limitations is the six-year statute, which is not tolled in this instance. In 
waiting almost eleven years to bring suit against the surety, the govern- 
ment has exceeded the limit. 


CONCLUSION 


Itochu’s motion for judgment on the pleadings is denied. St. Paul’s 
motion for summary judgment is granted on the ground that the statute 
of limitations has expired. The United States’ cross-motion for sum- 
mary judgment against St. Paul is denied. Discovery as to plaintiff's 
claim against Itochu is to take place as ordered by the court. 
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OPINION 


Restanl, Judge: This matter is before the court for decision following 
trial de novo. Plaintiff, Sulzer Escher Wyss, Inc. (“Sulzer”), challenges 
the decision of the United states Customs Service regarding the classifi- 
cation of cylinders and other parts of supercalendering machines used 
in the production of paper under the Harmonized Tariff Schedules of 
the United States (“HTSUS”). Sulzer asserts that supercalenders, and 
the parts thereof, are properly classifiable as “[c]alendering or similar 
rolling machines for making paper pulp, paper or paperboard” under 
items 8420.10.20, 8420.91.20 and 8420.99.20, HTSUS. Defendant as- 
serts that Customs properly classified supercalenders, and the parts 
thereof, as “other” calendering machines not for making paper pulp, pa- 
per or paperboard under items 8420.10.90, 8420.91.90 and 8420.99.90, 
HTSUS, because supercalenders finish rather than make paper. A ma- 
chine calender, which performs the same type of function as a super- 
calender but is located on the papermaking machine, is admitted to bea 
calender for making paper. The issue before the court is whether a su- 
percalender should be classified differently from a machine calender be- 
cause of its location off the papermaking machine. 


Facts 


Sulzer designs, manufactures, and vends paper manufacturing equip- 
ment. The parts of supercalenders which are the subject of this action 
were used to assemble two supercalenders purchased by Consolidated 
Paper Company for its Wisconsin Rapids Division (“Wisconsin Rapids 
Division”). That division is a fully integrated paper mill engaged in the 
manufacture of paper. 

Paper manufacture consists of stock preparation, web formation, de- 
watering and finishing. There are several types of paper finishing. 
There is a type of paper finishing which includes the converting proc- 
esses that involve slitting, rewinding, trimming, sorting, carting and 
packaging. This type of finishing is not part of paper manufacture. 
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There is another kind of paper finishing that changes the surface of 
the paper by changing its optical and strength characteristics. A paper- 
making machine, which consists of the composite of all on-line paper- 
making machinery, may accomplish this type of finishing with 
“machine” calenders. Such finishing is also accomplished off the paper- 
making machine by supercalenders. 

Supercalenders consist of a calender stack used to increase the den- 
sity, smoothness, and gloss of paper. They have alternate chilled metal 
and soft rolls through which paper is passed. The soft rolls are con- 
structed of highly compressed cotton or paper.! To date, supercalenders, 
unlike machine calenders, are not located on the papermaking machine 
itself. The off-line location facilitates replacement of soft rolls. The su- 
percalenders at the Wisconsin Rapids Division are located physically in 
a space that is separated from the papermaking machine in a building 
which is part of the finishing department. This is not an uncommon ar- 
rangement. As indicated, calenders that are located on the machine are 
admitted by both parties to be part of paper manufacture. In the case of 
the papermaking process at issue, there are no on-line calenders. All 
calendering occurs off-line by means of supercalenders. 


DISCUSSION 


Both parties agree that the imported merchandise in question is prop- 
erly classifiable under heading 8420, HTSUS, referring to calendering 
or other rolling machines, and parts thereof.2 Customs classifies super- 
calenders, and parts thereof, under items 8420.10.90, 8420.91.90 and 
8420.99.90, HTSUS. Sulzer asserts that supercalenders are properly 
classified under items 8420.10.20, 8420.91.20 and 8420.99.20, HTSUS. 


I. Finishing/Making Distinction: 

According to the Explanatory Notes to the Harmonized Tariff 
System, “[t]he manufacture of paper, whether by machine or by hand, 
may be considered as being in three stages, the preparation of pulp, for- 


1 uae calenders have only metal rolls. 
2 The relevant provisions of HTSUS read as follows: CHAPTER 84—NUCLEAR REACTORS, BOILERS, 
MACHINERY AND MECHANICAL APPLIANCES; PARTS THEREOF 
* * * * 


8420 Calendering or other rolling machines, other than for metals or ai. and cylinders 
therefor; parts thereof: 
8420.10 Calendering or other rolling machines: 
© * * * * 


8420.10.20 Calendering or similar rolling machines for making paper pulp, paper or 
d 
8420.10.90 


8420.91 Cylinders: 
* 7 * 
8420.91.20 For calendering or other rolling machines for machines for making 
paper pulp, paper or paperboard 
8420.91.90 Other 


8420.99 Other: 


8420.99.20 
8420.99.90 


HTSUS (1987). 
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mation of the sheet or web, and finishing.” Customs Co-Operation 
Council, 2 Harmonized Commodity Description and Coding System, 
Explanatory Notes, Ch. 48 General, at 664 (1st ed. 1986).4 These notes 
indicate that finishing is part of paper manufacture, and thus it is an ele- 
ment in papermaking. This is in accord with industry understanding. 

Defendant contends that the “finishing” of paper is recognized in the 
paper industry as an operation separate from “making” paper. As indi- 
cated, however, “finishing” has more than one meaning in the paper in- 
dustry. Neither “making” nor “finishing” has defined tariff meanings. 
Webster’s Third New International Dictionary 1363 (1981), defines 
“make” as, inter alia, “to bring (a material thing) into being by forming, 
shaping, or altering material: * * * MANUFACTURE.” See Clipper Belt 
Lacer Co. v. United States, 14 CIT 146, 151, 738 F. Supp. 528, 534 (1990) 
(in determining common meaning of tariff term, court may consult dic- 
tionaries, lexicons, and testimony of record). 

Defendant argues in particular that the making/finishing distinction 
is recognized in heading 8439, HTSUS, which provides for classifica- 
tions of “machinery for making paper” and “machinery for finishing pa- 
per.” Subheadings 8439.20, 8439.30, HTSUS. It is unclear which type of 
paper finishing (i.e., converting or the alteration of optical and strength 
characteristics) is the subject of heading 8439, but heading 8439 does 
not apply to calenders. Heading 8420 provides a separate and more spe- 
cific classification provision for calender machines.5 The distinction be- 
tween papermaking and paper finishing machines found in heading 
8439 is not relevant to the classification of calendering machines, which 
fall under a heading where a making/finishing distinction is not made. 
Rather, heading 8420 seems to be divided into calenders for all paper- 
making and textile functions and calenders for other industries. 


II. On-Line/Off-Line Distinction: 

Under heading 8420, Customs classifies calender rolls differently de- 
pending on their location on or off the papermaking machine. On-line 
calender rolls are classified as calenders for “making paper pulp, paper, 
or paperboard.” Off-line calender rolls for paper are classified as “other” 
calendering machines. Defendant argues that because the supercalen- 
der is off-line, unlike a machine calender which is on-line, it is not an 
integral part of the paper-making machine, and thus it is not a calender 
for making paper. 


3 De-watering (sometimes broken out as a fourth step) occurs in the formation stage. 

4 While not binding, such notes are “generally indicative of proper interpretation of the various provisions of the 
{Harmonized Tariff System].” Lyntegq, Inc. v. United States, 976 F.2d 963, 699 (Fed. Cir. 1992) (quoting H.R. Conf. Rep. 
No. 576, 100th Cong., 2d Sess. 549 (1988), reprinted in 1988 U.S.C.C.A.N 1547, 1582. 

5 Rule 3(a) of the General Rules of Interpretation provides, inter alia: 

When, by application of rule 2(b) or for any other reason, goods are, prima facie, classifiable under two or more 
headings, classification shall be effected as follows: 
(a) The heading which provides the most specific description shall be preferred to headings providing a more 
general description. 
General Rule of Interpretation 3(a) HTSUS (1987). Further, Note 2 to Chapter 84 states: 
a machine or appliance which answers to a description in one or more of the headings 8401 to 8424 and at the same 
time to a description in one or more of the headings 8425 to 8480 is to be classified under the appropriate heading of 
the former group and not the latter. 
Note 2 to Chapter 84, HTSUS (1987). Thus, a supercalender, though perhaps fitting into subheading 8439.30, HTSUS, 
as a finishing machine, must nevertheless be classified under heading 8420 as a calender machine. 
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Although Customs’ classification of imported merchandise is pre- 
sumed to be correct, 28 U.S.C. § 2639(a)(1) (1988), the on-line/off-line 
distinction has no application to heading 8420.6 First, it is admitted 
by both parties that a machine calender, which performs a finishing 
function, is a calender for making paper. A supercalender, although 
located off-line, also performs the same type of finishing function. The 
Explanatory Notes to Chapter 48 of the Harmonized Tariff System 
reflect the lack of distinction in calendering functions. They state that 
“[p]aper may be finished by calendering or supercalendering* * * either 
by calenders integral with the paper-making machine or separate 
from it.” 2 Harmonized Commodity Description and Coding System, 
Explanatory Notes, Ch. 48 General, at 666. 

Second, no express distinction is made in heading 8420 between 
calenders which are integral to or separate from the papermaking ma- 
chine. Nor may this be inferred from the language of heading 8420. The 
heading distinguishes only between textile calendering, calendering for 
making paper, and all other calendering. Because a machine calender is 
admitted to be part of papermaking, a supercalender, which performs 
the same class of function as a machine calender, should not be classified 
differently under heading 8420 solely because of its location off the 
paper machine. 

In conclusion, because paper finishing of the type which alters surface 
characteristics is generally considered to be the last step in the paper- 


making process, supercalenders, and the parts thereof, are to be classi- 
fied as “calendering or similar rolling machines for making paper 
pulp, paper or paperboard” under items 8420.10.20, 8420.91.20 or 
8420.99.20.7 Accordingly, the merchandise at issue shall be reclassified 
under the appropriate subheading and any excess duties paid shall be 
refunded with interest as provided by law. 


6 In connection with construction of a valuation statute the Court of Appeals has held that Chevron U.S.A. Inc. v. 
Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984), applies, so that any permissible construction of the 
statute by Customs will control. Generra Sportswear Co. v. United States, 905 F.2d 377, 379 (Fed. Cir. 1990) (cited by 
defendant in closing argument). It is not clear to what extent this issue was seriously argued before that court. Congress 
may have intended a less deferential approach when a court established to have particular expertise is construing a 
statute within its assigned area of expertise. Furthermore, in construing tariff classification, as opposed to valuation, 
provisions, the court must often make factual determinations regarding the meaning of terms used in a particular in- 
dustry. These factual determinations are made ina trial de novo. Deference to Customs’ statutory interpretation in this 
context would violate the statutory scheme and decades of practice. Assuming arguendo that interpretation of the tariff 
provisions at issue by the Customs Service are entitled to any deference, in this case the interpretation is unreasonable 
and contrary to the structure of the HTSUS. 


TIn closing arguments, defendant raised and distinguished D.C. Andrews & Co. v. United States, 47 Cust. Ct. 378 
(1961). In Andrews, the court determined that a supercalender was properly classified under the Tariff Act of 1930, 19 
U.S.C. § 1001, paragraph 372 (1958), for “machines for making paper and/or paper pulp.” Andrews, 47 Cust. Ct. at 379. 
The court stated that “[iJnasmuch as the record discloses that the imported supercalender stack and parts therefor 
constitute a machine and parts thereof used in the manufacture of glossy finished paper, they come within the scope of 
the provision for ‘machines for making paper’ and parts thereof.” Id. at 381. The court’s discussion centered on 
whether the supercalender was an “article [ ] having as an essential feature an electrical element,” rather than 
whether the supercalender’s primary function was within the scope of “machines for making paper.” Jd. at 378-79. 
Thus, it is of some note, but is not dispositive. 
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(Slip Op. 93-114) 
AMERICAN ALLOYS, INC., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT 
Court No. 91-10-00782 
(Dated June 22, 1993) 


JUDGMENT 

CaRMAN, Judge: This case having been duly submitted for decision and 
this Court, after due deliberation, having rendered a decision herein, 
which reversed in part the Department of Commerce’s Final Determi- 
nation of Sales at Less Than Fair Value: Silicon Metal From Argentina 
and remanded the action to Commerce for recalculation of the United 
States Price adjustment under 19 U.S.C. § 1677a(d)(1)(C); and Com- 
merce having reported the results of its remand determination to this 
Court in accordance with the prior Order of this Court entered January 
11, 1993, which remand determination is unopposed by plaintiffs; now, 
in conformity with said decision and remand determination, it is 

ORDERED, ADJUDGED AND DECREED that the Department of Commerce’s 
Final Determination of Sales at Less Than Fair Value: Silicon Metal 
From Argentina, as amended by its Redetermination on Remand: Final 
Determination of Sales at Less Than Fair Value: Silicon Metal From 
Argentina, is hereby affirmed. 


ER Oc c02 


(Slip Op. 93-115) 


AMERICAN PLywoop ASSOCIATION, PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND MACMILLAN BLOEDEL INC., PARTY-IN-INTEREST 


Court No. 83-01-00099 


[On classification of reverse board and batten SR 12 O.C. S/L (cedar centers), judgment 
for the defendant.] 


(Decided June 22, 1993) 


Lane Powell Moss & Miller (Richard F. Allen and Scott F. Campbell) for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, Attorney 
in Charge, International Trade Field Office, Commercial Litigation Branch, U.S. Depart- 
ment of Justice (Saul Davis) for the defendant. 

Dorsey & Whitney (John B. Rehm and Munford Page Hall, IT) for the party-in-interest. 


OPINION 
AQuliLino, Judge: This action has been brought by the plaintiff trade 
association pursuant to 28 U.S.C. § 1581(b) to contest the decision of the 
U.S. Customs Service pursuant to 19 U.S.C. § 1516(c), published as T.D. 
83-89, 17 Cust. Bull. & Dec. 190 (1983), to continue to classify certain 
imported plywood panels! under item 245.80 of the Tariff Schedules of 
the United States (“TSUS”). 


1 As consignee of such merchandise, MacMillan Bloedel Inc. has availed itself of the right under 19 U.S.C. § 1516(e) to 
appear in this action as a party in interest. 
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I 


The matter is before the court upon the parties’ Stipulation of Facts in 
Lieu of Trial, paragraph 8 of which characterizes the merchandise in 
question as “reverse board and batten SR 12 O.C. S/L (cedar centers).” 
Paragraph 17 provides further that this board 


(a) is a panel of rigid construction of wood veneers assembled and 
bonded together with adhesive substances having a face ply of soft- 
wood (cedar) and a central ply or core of wood veneer with one or 
more plies of wood veneer on each side thereof, the grain of each ply 
being at an angle with the grain of each adjacent ply|;] 

(b) has (i) arabbetted edge to prevent water from penetrating be- 
tween the panel edges, and which masks the joint between panels, 
(ii) a rough-sawn appearance to enhance its appeal as an exterior 
siding, and (iii) vertical grooves to suggest separate lumber planks, 
a typical form of exterior siding; 

(c) is sold in panels of rigid construction; and 

(d) is chiefly used in the construction of walls, ceilings and/or 
other parts of buildings. 

And paragraph 11 stipulates the issue before the court to be 
whether the Merchandise properly is classified and dutiable as ply- 
wood under TSUS Item 240.21, or as building boards under TSUS 
Item 245.80, i.e., whether the Merchandise is within the statutory 


definition of “plywood” contained in Schedule 2, Part 3, headnote 
1(b) of the TSUS. 


II 


The headnote referred to, namely, 1(b) of Part 3 (Wood Veneers, 
Plywood, and Other Wood-Veneer Assemblies and Building Boards) 
to Schedule 2 (WOOD AND PAPER; PRINTED MATTER) defined 
plywood as follows: 

Rigid wood-veneer assemblies bonded together with adhesive 
substances having a central ply or core of wood veneer or lumber 
with one or more plies of wood veneer on each side thereof, the grain 
of at least one ply being at an angle (usually a right angle) with the 
grain of one or more of the other plies, including such assemblies 
the face ply (or plies) of which has been mechanically scored, stri- 
ated, or similarly processed[.] 

As the above issue indicates, the plaintiff takes the position that the 
merchandise should be classified per TSUS item 240.21 as “[p]lywood, 
whether or not face finished, * * * [w]ith a face ply of softwood” instead 
of under item 245.80: 

Building boards not specially provided for, whether or not face 
finished: 
Laminated boards bonded in whole or in part, or impregnated, 
with synthetic resins. 


A 


The Customs Courts Act of 1980 provides that a decision by the 
Service of the kind at issue herein is presumed to be correct and that the 
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burden of proving otherwise shall rest upon the party challenging such 
decision. 28 U.S.C. § 2639(a)(1). 

In attempting to satisfy this burden, the plaintiff refers to TSUS 
General Interpretive Rule 10(c), which stated that “an imported article 
which is described in two or more provisions of the schedules is classifi- 
able in the provision which most specifically describes it”. The plaintiff 
argues that, “[w]here a product can be included in both an eo nomine 
classification and a use classification containing the words ‘not specially 
provided for,’ the eo nomine category is more specific and must control.” 
Plaintiff's Brief, p. 20, citing United States v. Lansen-Naeve Corp., 
44 CCPA 31, 33, C.A.D. 632 (1957): 

It has been repeatedly held by this court that, subject to clearly 
shown contrary legislative intent, a “not specially provided for” 
clause in a use provision excludes therefrom articles enumerated 
elsewhere by descriptive or eo nomine designation. 

And the plaintiff relies extensively on B.A. McKenzie & Co. v. United 
States, 47 CCPA 42, C.A.D. 726 (1959), Borneo Sumatra Trading Co. v. 
United States, 64 Cust. Ct. 185, C.D. 3980, 311 F.Supp. 326 (1970), 
and C.T. Takahashi & Co. v. United States, 74 Cust.Ct. 38, C.D. 4583 
(1975), each of which discussed at length the nature and the meaning of 
plywood. 

This court cannot add to that learned discourse, but it does note that, 
in each case, the provision at issue was paragraph 405 of the Tariff Act of 
1930, as modified by T.D. 52739, to wit, “Plywood”. In McKenzie, the 
court of appeals pointed out that, “[w]here a provision of the Tariff Act 
names an article without terms of limitation, as does the eo nomine pro- 
vision for plywood in paragraph 405, all forms of the article are thereby 
included.” 47 CCPA at 45. 

In this action, plaintiff's preferred provision, item 240.21, covers 
plywood, “whether or not face finished”. In an action similar to this, 
American Hardboard Ass’n v. United States, 12 CIT 714, 716 (1988), 
the court did not find the phrase “whether or not face finished” 

to be restrictive language excluding from the eo nomine provision 
forms of hardboard which have undergone processing other than 
that defined as face finishing. 
Nonetheless, the court went on to state that the 

legislative history indicates that at some point the material desig- 
nated as hardboard and provided for eo nomine under item 245.30, 
TSUS, may no longer be within that classification because it has 
been advanced beyond a basic, fungible material and has become a 
new and different article of commerce. 

Considering hardboard as a basic material which becomes an- 
other product due to advancements is analogous to those cases in- 
volving the question of whether merchandise made from lumber is 
classifiable as lumber or as some new article of commerce made 
from lumber. See, e.g., Permagrain Prods. Inc. v. United States, 
9 CIT 426, 623 F.Supp. 1246 (1985), aff'd, 4 Fed.Cir. (T) 87, 791 
F.2d 914 (1986). 
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Also, in All Channel Prods. Corp. v. United States, 1 CIT 128 
(1981), the court noted that although an eo nomine provision covers 
all forms and varieties of the named commodity, there is a point 
where the addition of parts and functions transforms the object into 
something else. * * * 


* * * * * * * 


The Court finds the legislative history limits the eo nomine provi- 
sion for hardboard to a basic, fungible material, and the determina- 
tion whether particular merchandise is covered eo nomine under 
item 245.30, TSUS, depends on the factual advancements unique to 
that particular product made of hardboard. 


12 CIT at 716, 717. 


B 


In McKenzie, supra, the imported plywood was manufactured and 
sold as face panels for use on doors in varying widths and lengths. The 
courts concurred with Customs that those “door-skins”, cut to approxi- 
mately one-half inch of the outer dimensions, were but rectangular 
shapes of plywood, properly classifiable within the eo nomine designa- 
tion of paragraph 405. In Takahashi, the merchandise consisted of ply- 
wood panels with grooves cut lengthwise into them in the shape of the 
letter V. The court concluded that those grooves were merely “decora- 
tive” and therefore did not require classification other than plywood. 

In contrast, according to the parties’ stipulation, paragraph 15, each 
panel herein 


is passed through a specialized machine that (i) with a chain saw, 
gives the cedar face ply of the panel a rough-sawn appearance, 
(ii) with a set of revolving blades, cuts grooves into the face of the 
panel along its length, and (iii) with revolving cutting blades, cuts 
the edges along the length of the panel to create rabbetted (a form of 
shiplapping) edges.2 


And the defendant thus argues at pages 21-22 of its brief: 


*** The only panels in issue in this case are the panels with 
shiplapped edges * * * [, which] are unique in their use as exterior 
siding because the sole reason for the rabbetted edge is: 
to prevent water from penetrating between the panel edges, 
and [to mask] the joint between the panels. 
Stipulation, at paragraph 17(b)(1). 

This court can infer from the stipulation that the combination of 
water penetration prevention and uneven surface due to the 
shiplapping dedicates this siding solely for use as exterior siding — 
there is no need for shiplapped edges and water penetration preven- 
tion (i.e., from rain and snow) if these panels were used indoors. 


2 A rabbet is defined as: 


1. A groove cut into a part. 2. A strip applied to a part as, for example, a stop or seal. 3. A joint formed by fitting one 
member into a groove, channel, or recess in the face or edge of a second member. 


McGraw-Hill Dictionary of Scientific and Technical Terms 1543 (4th ed. 1989). 
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In American Hardboard Ass’n, supra, the court concluded: 


* * * [T]he merchandise is face finished hardboard cut to size and 

machined to specifications (rabbetted). A plastic spline has been 

permanently attached which makes the article suitable only for use 

as interlocking siding in construction. The Court finds the lap sid- 

ing has been advanced beyond the basic, fungible material known 

—— and is therefore not classifiable under item 245.30, 
12 CIT at 717. Following this line of reasoning, based as it is on the same 
kind of rabbetting, the court concludes that the merchandise herein has 
been advanced beyond the basic, fungible material known as plywood 
and therefore was not classifiable under item 240.21, TSUS. 


III 
In conclusion, the plaintiff has failed to overcome the presumption of 
correctness of Customs classification of the goods under item 245.80 of 
the TSUS, and judgment must therefore enter for the defendant. 


LES I 


(Slip Op. 93-116) 


FELDSPAR CorP., PLAINTIFF Uv. UNITED STATES, DEFENDANT, AND 
Unimin Corp., DEFENDANT-INTERVENOR 


Court No. 92-07-00425-S 


[Plaintiff's motion for judgment upon the agency record is denied. The International 
Trade Commission’s final negative antidumping determination is sustained and the 
action is dismissed. ] 


(Dated June 23, 1993) 


Crowell & Moring (Barry E. Cohen and M. Roy Goldberg), for plaintiff. 

Office of General Counsel, United States International Trade Commission (Lyn M. 
Schlitt, General Counsel, James A. Toupin, Assistant General Counsel and Robin L. 
Turner), for defendant. 

Unimin Corporation (Andrew G. Bradley), for defendant-intervenor. 


OPINION AND JUDGMENT 


CarMAN, Judge: Pursuant to Rule 56.1 plaintiff moves for judgment 
upon the agency record.Plaintiff contests the final negative antidump- 
ing determination of the International Trade Commission, in its inves- 
tigation in Nepheline Syenite from Canada, 57 Fed. Reg. 19,439 (1992). 
This action is brought pursuant to 19 U.S.C. § 1516(a) (1988) and 
28 U.S.C. § 1581(c) (1988). 

The U.S.-Canada Free Trade Agreement, as implemented by 
19 U.S.C. § 1516a(g) (1988), provided the parties with an oppor- 
tunity for review by special binational panels due to the fact this 
case involves Canadian merchandise. However, neither Canada nor the 
U.S. requested a binational panel review of plaintiffs challenge to 
the agency determination below. Therefore, pursuant to 19 U.S.C. 
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§ 1516a(g)(3), the action was commenced in the Court of International 
Trade. 


BACKGROUND 


In response to a petition filed by Feldspar, the ITC conducted a pre- 
liminary investigation in which it determined that there was a reason- 
able indication that a regional industry in the U.S. was materially 
injured by reason of allegedly less-than-fair-value (LTFV) imports of 
nepheline syenite from Canada. Nepheline Syenite from Canada, 
USITC Pub. 2415, Inv. No. 731-TA-525 (1991). The Department of 
Commerce subsequently published its preliminary and final determina- 
tions that imports from Canada of nepheline syenite were being or were 
likely to be sold in the U.S. at LTFV. Preliminary Determination of Sales 
at Less Than Fair Value: Nepheline Syenite from Canada, 56 Fed. Reg. 
67,061 (1991); Final Determination of Sales at Less Than Fair Value: 
Nepheline Syenite from Canada, 57 Fed. Reg. 9,237 (1992). 

Following Commerce’s determination, the ITC conducted a final in- 
vestigation, unanimously determining that a regional industry in the 
U.S. was not materially injured or threatened with material injury by 
reason of LTF'V imports of nepheline syenite from Canada.1 The opin- 
ions of the ITC are set forth in Certain Nepheline Syenite from Canada, 
USITC Pub. 2502 (April 1992), Inv. No. 731-TA-525 (Nepheline Syenite 
Opinion). 

The imported product, nepheline syenite, is produced in Canada by 
defendant-intervenor, Unimin Corporation, the sole Canadian pro- 
ducer. The ITC has defined the product as 


acoarse crystalline rock consisting principally of feldspathic miner- 
als (i.e., sodium-potassium feldspars and nepheline), with little or 
no free quartz, and whose typical mean value passing through 
ASTM E-11 mesh sieve no. 40 and retained on ASTM E-11 mesh 
sieve no. 200 (when solely said two sieves are used) is no less than 
70 percent by weight. 


Nepheline Syenite Opinion at 6 (footnote omitted).Although nepheline 
syenite is not produced in the U.S., the ITC found that the domestic “like 
products” were aplite and glass-grade feldspar. Jd. at 11. Both of these 
domestic products are used in the same way as nepheline syenite in com- 
mercial glass-making as a source of alumina.2 Based on its like product 
determination, the ITC concluded that the domestic industry consisted 
of U.S. producers of glass-grade feldspar and aplite. Jd. at 11 and 45. 
The Commission determined that a regional market that satisfied the 
requirements of 19 U.S.C. § 1677(4)(C) (1988) existed, and this region 
was labelled the “northeastern/northcentral region and Puerto Rico.” 
Id. at 11-12, and 46. This region consisted of Puerto Rico and the follow- 


1 The ITC’s final negative injury determination consists of three separate opinions: by Commissioners Brunsdale, 
Crawford, Watson, and Nuzum; by Commissioner Nuzum separately providing additional views on a national industry; 
and by Commissioners Rohr and Newquist providing a separate opinion on a regional and a national industry. 

2 Alumina contributes beneficial qualities to glass composition such as increased resistance to scratching and break- 
age, improved thermal endurance and increased chemical durability. See Nepheline Syenite Opinion at I-8. 
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ing states: Connecticut, Illinois, Indiana, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, New Jersey, New York, Ohio, Pennsyl- 
vania, Rhode Island, Wisconsin, Virginia and West Virginia. Id. The re- 
gional industry consisted of a single domestic firm, the Feldspar 
Corporation, which accounted for 100 percent production at two facili- 
ties within the “northeastern/northcentral region and Puerto Rico.” 
Additionally, four of the Commissioners found that the Canadian im- 
ports of nepheline syenite were sufficiently concentrated within the des- 
ignated region to warrant consideration of material injury or threat of 
material injury to a regional injury by reason of the subsidized or 
dumped imports. 

The ITC assessed the condition of the regional industry based on the 
factors set forth in 19 U.S.C. § 1677(7)(C)(iii) (1988). Four of the Com- 
missioners did not reach a conclusion on the condition of the regional 
industry separate from whether it was suffering material injury by rea- 
son of subject imports. Jd. at 21. Two Commissioners determined that 
the regional producers had experienced overall declines in production, 
shipments, consumption and profitability in the face of increases in 
costs of goods. These two Commissioners concluded that the regional in- 
dustry was experiencing material injury. Jd. at 53. However, the two 
Commissioners ultimately concluded that the material injury was not 
by reason of the LTFV imports. 

The other four Commissioners analyzed whether there was material 
injury to the regional industry by reason of the LTFV imports, based on 
the factors set forth in 19 U.S.C. § 1677(7)(B)-(C). After conducting a 
thorough analysis, the Commission concluded that despite the volume 
of imports into the region, there was no indication that LTFV imports 
were depressing or suppressing domestic prices or reducing domestic 
volume. Therefore, the Commissioners unanimously determined that 
the regional industry was not materially injured by reason of LTFV im- 
ports. Similarly, the Commission unanimously concluded after care- 
fully examining the factors set forth in 19 U.S.C. § 1677(7)(F)((D-(X), 
that the regional industry was not threatened with material injury by 
reason of the LTFV imports. Jd. at 27, 29, 58, 61. 


CONTENTIONS OF THE PARTIES 


Plaintiff claims that the ITC’s final determination, that the domestic 
industry is not experiencing material injury or threatened with material 
injury by reason of LTFV sales of nepheline syenite into the region, is 
unsupported by substantial evidence and is not otherwise in accordance 
with law. Plaintiff argues the Commission either erroneously concluded 
that the domestic industry was not materially injured, or failed to make 
any injury determination at all. 

Secondly, Feldspar contends the Commission misinterpreted the ap- 
propriate statute, 19 U.S.C. § 1677(7)(C)(i). Plaintiffinterprets the stat- 
ute as allowing significant import volume standing alone to be a factor 
indicative of injury. 
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Next, plaintiff maintains evidence on the record shows prices of LTFV 
imports were depressing or suppressing domestic prices. Feldspar 
claims the evidence demonstrates that plaintiff was forced to lower its 
prices to customers in order to retain their business. Furthermore, 
plaintiff contends that sales of nepheline syenite directly impacted the 
domestic industry as evidenced by the numerous changes in buyers’ 
alumina sources which were made during the three year period of inves- 
tigation. According to plaintiff, the ITC should have, but did not, con- 
duct an inquiry into the nature of the competition between nepheline 
syenite and aplite and glass-grade feldspar. Instead, plaintiff contends, 
the Commission relied on non-price factors to explain the injury suf- 
fered by domestic producers. 

The Commission maintains that its final determination is supported 
by substantial evidence on the record and is otherwise in accordance 
with law. The Commission contends it properly conducted its investiga- 
tion, weighed the evidence resulting from that investigation, and made 
its determination in accordance with the requirements of the statute. 

The Commission’s determination of like product and its finding of a 
regional industry are not in dispute. 


STANDARD OF REVIEW 


A final negative antidumping determination by the ITC will be held 
unlawful by this Court if it is unsupported by substantial evidence on 


the record or is otherwise not in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). “Substantial evidence is something more than 
a ‘mere scintilla,’ and must be enough reasonably to support a conclu- 
sion.” Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 405, 
636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F. 2d 1137 
(1987) (citations omitted). “[T]he court may not substitute its judgment 
for that of the [agency] when the choice is ‘between two fairly conflicting 
views, even though the court would justifiably have made a different 
choice had the matter been before it de novo * * *’” American Spring 
Wire Corp. v. United States, 8 CIT 20, 22,590 F. Supp. 1273, 1276 (1984), 
aff'd, 760 F. 2d 249 (Fed. Cir. 1985) (citations omitted). “It is within the 
Commission’s discretion to make reasonable interpretations of the evi- 
dence and to determine the overall significance of any particular factor 
or piece of evidence.” Maine Potato Council v. United States, 9 CIT 293, 
300, 613 F. Supp. 1237, 1244 (1985) (citing S. Rep. 249, 96th Cong., 1st 
Sess. at 74-75 (1979)). 


DIscuUSSION 


Once the ITC determined that a regional industry analysis was appro- 
priate and that there was in fact a concentration of subsidized or 
dumped imports into the regional market,3 it was required to deter- 
mine: “if the producers of all, or almost all, of the production within that 


3 Commissioners Brunsdale and Crawford did not find it necessary to determine whether the import concentration 
test was met, because they do not regard it as a condition precedent to an analysis of material injury to a regional indus- 
try. Nepheline Syenite Opinion at 16 n. 48. 
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market [were] being materially injured or threatened by material in- 
jury, or if the establishment of an industry [was] being materially re- 
tarded, by reason of the subsidized or dumped imports.” 19 U.S.C. 
§ 1677(4)(C) (emphasis added). 

“Material injury” is defined as “harm which is not inconsequential, 
immaterial, or unimportant.” 19 U.S.C. § 1677(7)(A). The factors that 
the Commission shall consider in analyzing the issue of material injury 
are set out in 19 U.S.C. § 1677(7)(B)(i) as follows: 


(I) the volume of imports of the merchandise which is the subject 
of the investigation, 

(II) the effect of imports of that merchandise on prices in the 
United States for like products, and 

(III) the impact of imports of such merchandise on domestic pro- 
ducers of like products, but only in the context of production opera- 
tions within the United States. 


The statute also states that the ITC “may consider such other economic 
factors as are relevant to the determination regarding whether there is 
material injury by reason of imports.” 19 U.S.C. § 1677(7)(B)(ii). The 
ITC must not only state its determinations, but must also explain those 
determinations. SCM Corp. v. United States, 2 CIT 1, 3, 519 F. Supp. 
911, 913 (1981) (citations omitted). In this case, the Commission has 
based its determination on substantial evidence on the record and has 
fully explained the basis for the determination. 

The Commission analyzed numerous factors in evaluating the condi- 
tion of the industry, such as U. S. consumption, production, shipments, 
capacity utilization, employment, wages, financial performance, capital 
investment, and research and development expenses. Nepheline Syenite 
Opinion at 18. The Commission found that during the period of investi- 
gation, the volume of imports, the regional market share held by the 
subject imports, and the volume of domestic shipments all declined. Jd. 
at 22. Furthermore, the extensive pricing data in the record showed that 
the import prices and domestic prices in the region increased during the 
period of investigation. 

Following the requirements of 19 U.S.C. § 1677(7)(B)(i), the Commis- 
sion next analyzed the impact of the imports on the domestic producers. 
The Commission found that glass-grade nepheline syenite, glass-grade 
feldspar and aplite are not readily substitutable due to varying chemical 
compositions, differences in transportation costs, and potential produc- 
tion and quality problems that might result from the use of a different 
alumina source. Id. at 24-25. The ITC found that the record did not sub- 
stantiate the allegations of either lost sales or lost revenues within the 
region. In conclusion, the Commission stated that “despite the volume 
of imports into the [northeastern/northcentral region and Puerto Rico], 
there is no indication that LTFV imports’ prices are depressing or sup- 
pressing domestic prices or reducing domestic volume.” Jd. at 26. 

In analyzing whether there was a threat of material injury to the re- 
gional industry by reason of the subject imports, the Commission deter- 
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mined that there had not been a rapid increase in market penetration in 
the region by Unimin. Jd. at 27. The record indicated the volume of 
Unimin’s exports 'to the U.S. market had been steadily declining 
throughout the period of investigation, and Unimin’s non-U.S. markets 
accounted for an increasingly larger share of its shipments. Further- 
more, there was nothing in the record to suggest that there would be a 
change in Unimin’s consistent patterns of trade in the near future. Id. at 
28. Imports did not have an adverse impact on domestic prices, and 
there was no indication in the record that imports would be any more 
likely to affect prices in the near future. Therefore, based on its analysis 
and discussion of the relevant factors, the Commission concluded that 
the regional industry was not threatened with material injury by reason 
of the LTFV imports. Id. at 29. 

Plaintiff, however, argues that four of the Commissioners violated the 
statutory requirements of 19 U.S.C. § 1677(4)(C) by not making a sepa- 
rate injury determination apart from their ultimate conclusion that 
there was no material injury by reason of LTFV imports. The Court 
holds that the Commission followed the statutory requirements of 
19 U.S.C. § 1677(4)(C). The relevant part of the statute reads as follows: 


In such appropriate circumstances, material injury, the threat of 
material injury, or material retardation of the establishment of an 
industry may be found to exist with respect to an industry * * * if 


there is a concentration of subsidized or dumped imports into such 
an isolated market and if the producers of all, or almost all, of the 
production within that market are being materially injured or 
threatened by material injury, or if the establishment of an indus- 
try is being materially retarded, by reason of the subsidized or 
dumped imports. 


19 U.S.C. § 1677(4)(C) (emphasis added). 

In support of this argument, plaintiff points to language in Jwatsu 
Elec. Co. v. United States, 15 CIT ___,__, 758 F. Supp. 1506, 1510 
(1991): “The [C]ourt will examine injury and causation separately. That 
is the framework used in the final affirmative determinations, and such 
a framework has been accepted previously by the [Cl]ourt.” This 
language does not mandate a certain analysis to be used by the ITC in 
negative final determinations, but rather acknowledges the analysis 
used by the Commission in an affirmative final determination based on 
19 U.S.C. § 1673d(b)(1) (1988). 

Plaintiff maintains the legislative history to the Trade Agreements 
Act of 1979 supports its position by requiring the ITC to include in its 
determinations a statement of findings of fact on all material issues in- 
cluding the factors set forth in 19 U.S.C. § 1677(7), citing H.R. Doc. No. 
153, Part II, at 38 (1979), reprinted in 1979 U.S.S.C.A.N. 665, 694. 
Plaintiff erroneously claims that “material injury” is one of the “fac- 
tors” listed in 19 U.S.C. § 1677(7). This section is entitled “Material in- 
jury,” and lists factors relevant to making a determination of material 
injury, such as volume, price and impact on the affected domestic indus- 
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try. The ITC made statements of findings of fact concerning these listed 
factors in its determination as the legislative history requires.4 See Id. 
at 22-24, 36-40, 54-57. 

Plaintiff also argues the Commission misinterpreted 19 U.S.C. 
§ 1677(7)(C)(i) by not treating import volume as a factor indicative of 
injury. Plaintiff's argument is without merit. Section 1677(7)(C)(i) pro- 
vides as follows: 


In evaluating the volume of imports of merchandise, the Commis- 
sion shall consider whether the volume of imports of the merchan- 
dise, or any increase in that volume, either in absolute terms 
or relative to production or consumption in the United States, is 
significant. 


In accordance with the statute, the Commission made factual findings 
and evaluated the import volume findings with respect to their effect on 
domestic volume and domestic price. See 19 U.S.C. § 1677(7)(C)(i)-(ii). 
The majority of the Commission concluded that “despite the volume of 
imports into the [northeastern/northcentral region and Puerto Rico], 
there is no indication that LTFV imports’ prices are depressing or sup- 
pressing domestic prices or reducing domestic volume.” Nepheline 
Syenite Opinion at 26. This Court has emphasized in prior decisions the 
importance of not relying on a single isolated factor in making a deter- 
mination: “[w]hatever the importance of a particular factor, the ITC is 
obligated ‘to consider and weigh a number of other pertinent economic 
and financial criteria, and consider all the facts and circumstances 
* * *”” American Spring Wire Corp., 8 CIT at 25, 590 F. Supp. at 1279 
(quoting SCM Corp. v. United States, 4 CIT 7, 13, 544 F. Supp. 194, 199 
(1982)) (other citation omitted). The Court holds that the Commission 
properly considered the import volume data and provided an appropri- 
ate analysis in its opinion. 

The next argument plaintiff puts forth is that the Commission ig- 
nored evidence on the record showing that the imports had in fact led to 
domestic price depression and suppression. The Court, however, holds 
that the Commission’s conclusions regarding pricing information are 
supported by the record. Despite the fact the Commission found “price 
information to be of limited value in making [its] determination,” the 
Commission provided a complete price comparison analysis. See 
Nepheline Syenite Opinion at 22-26, 37, 55-56. The Commission as- 
sessed conditions of trade and competition, as well as the role of price 
and the LTFV imports in the market. It found that glass-grade 
nepheline syenite, glass-grade feldspar and aplite were not readily sub- 
stitutable and that minor price differences did not appear to be a strong 
incentive to shift alumina sources. The Commission conducted a rea- 


4 Plaintiff claims the Commission actually made a finding that the domestic industry was not materially injured, cit- 
ing Nepheline Syenite Opinion at 17 n.48. However, the footnote plaintiff points to merely explained the position of two 
Commissioners regarding the issue of import concentration. The statement made within the footnote concerning mate- 
rial injury was in reference to the Commission’s final negative determination of no material injury by reason of subject 
imports. 
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sonable analysis and based its conclusions on substantial evidence in 
the record. 

The Court need not address the issue raised by plaintiff in its brief re- 
garding the dumping margin as determined by Commerce. The Court 
severed and dismissed that aspect of the case, Feldspar Corp. v. United 
States, 16CIT__, 809 F. Supp. 971 (1992), and denied plaintiff's mo- 
tion for reconsideration of that dismissal on February 2, 1993. 


CONCLUSION 


After considering all of plaintiffs’ arguments, the Court holds that 
the Commission’s negative final determination was not arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with 
law. Therefore, the Court denies plaintiff's motion and sustains the 
International Trade Commission’s negative final determination in 
Nepheline Syenite from Canada, 57 Fed. Reg. 19,439 (1992). This action 
is dismissed. 


(Slip Op. 93-117) 
EAGLE CEMENT CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-08-00552 
[Defendant’s motion for summary judgment granted.] 
(Decided June 23, 1993) 


Peter S. Herrick for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (James A. Curley), for defendant. 


OPINION 


Restanl, Judge: Plaintiff challenges the decision of the United States 
Customs Service (“Customs”) to liquidate plaintiff's entries with coun- 
tervailing duties and interest twenty-one months after termination of a 
court-ordered suspension of liquidation, rather than with duties as de- 
termined at the time of entry. The issue before the court is whether en- 
tries, more than four years old when suspension of liquidation is 
terminated, are deemed liquidated as entered by operation of law pursu- 
ant to 19 U.S.C. § 1504(d)(1988). The dispute is before the court on 
cross-motions for summary judgment. 


Facts 


Eagle Cement Corporation (“Eagle”) imported Portland hydraulic ce- 
ment from Mexico between January 31, 1984 and January 10, 1985. 
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Mexican Portland hydraulic cement was subject to a countervailing 
duty investigation, and the liquidation of Eagle’s twenty-two entries 
was suspended by various court orders, pursuant to 19 U.S.C. § 1504(b). 

On March 5, 1990, the United States Supreme Court denied a writ of 
certiorari with regard to an action involving the countervailing duty in- 
vestigation, and on July 3, 1990, Customs issued instructions to liqui- 
date entries of Portland hydraulic cement from Mexico. The plaintiff's 
entries were liquidated on December 13, 1991, more than twenty-one 
months after suspension of liquidation was removed, with an increase in 
duties over the original estimate of duties determined at the date of 
entry. 


DISCUSSION 


Section 1504, Title 19, United States Code, provides that in certain 
circumstances, an entry will be “deemed liquidated” if Customs fails to 
liquidate within a prescribed time period.1 Section 1504(d) governs un- 
liquidated entries that are four years old. Such entries are deemed liqui- 
dated at the duty rate asserted at the time of entry. The exception to this 
rule is in the case of suspension of liquidation as required by statute or 
court order. Nonetheless, once the suspension is lifted, the statute de- 
clares that these entries “shall be” liquidated within 90 days. The ques- 
tion is whether the language in the last sentence of § 1504(d) is 
mandatory or directory. 

The entries in the present case, made between January 1984 and 
January 1985, were more than four years old when the order suspending 
liquidation was terminated on March 5, 1990. Thus, they fell within the 
exception provided by § 1504(d). Plaintiff argues that the entries should 
have been deemed liquidated with duties as determined at the time of 
entry because liquidation did not take place within the 90 day period fol- 
lowing removal of suspension. 

Canadian Fur Trappers Corp. v. United States, 884 F. 2d 563 (Fed. 
Cir. 1989), aff'g 12 CIT 612, 691 F. Supp. 364 (1988), is dispositive. In 
that case, the Federal Circuit held that the lack of consequential lan- 


1 Section § 1504 provides in pertinent part: 


(a) Liquidation. 
Except as provided in subsection (b) of this section, an entry of merchandise not liquidated within one year from: 
(1) the date of entry of such merchandise * * * 


* + * * - « * 
shall be deemed liquidated at the rate of duty, value, quantity, and amount of duties asserted at the time of entry 
=** 

(b) Extension. 
The Secretary may extend the period in which to liquidate an entry * * * if— 


* * * * * * 


(2) liquidation is suspended as required by statute or court order * * * 
~ 


* * - * * * 


(d) Limitation. 

Any entry of merchandise not liquidated at the expiration of four years from the applicable date specified in subsec- 
tion (a) of this section, shall be deemed liquidated at the rate of duty, value, quantity, and amount of duty asserted 
at the time of entry * * * unless liquidation continues to be suspended as required by statute or court order. When 
such a suspension of liquidation is removed, the entry shall be liquidated within 90 days therefrom. 


19 U.S.C. § 1504 (1988). 
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guage in the final sentence of § 1504(d) clearly indicated that the 90 day 
time period was directory, not mandatory.2 884 F. 2d at 566. 

The court observed that statutory time restraints, which do not im- 
pose punitive consequences for failure to comply, are not mandatory. Id. 
Other courts have reached the same result. See Meliezer v. Resolution 
Trust Co., 952 F.2d 879, 883 (5th Cir. 1992) (time period in savings and 
loan statute not mandatory unless it expressly requires act and imposes 
consequence for failure to comply); Philipp Bros. Inc. v. United States, 
10 CIT 76, 82-83, 630 F. Supp. 1317, 1323-24 (1986) (statute requiring 
International Trade Administration to perform annual review not man- 
datory because no penalty for delay imposed); Diamond Match Co. v. 
United States, 44 Cust. Ct. 67, 74-75, C.D. 2154, 181 F. Supp. 952, 
958-59 (1960), aff'd, 49 CCPA 52, 56-57, C.R.D. 796 (1962) (statute fix- 
ing time for Customs to give notice of filing of protest is directory be- 
cause no consequences for delayed action imposed). In addition, this 
court has held that against the government, the word “shall” is to be 
construed as “may,” unless a contrary intention is clear. Barnhart v. 
United States, 5 CIT 201, 203, 563 F. Supp. 1387, 1389 (1983) (citing 
Railroad Co. v. Hecht, 95 U.S. 168, 170 (1877)). 

The Federal Circuit’s decision in Canadian Fur Trappers was also 
based on legislative history. The court found that with the enactment of 
the Customs Reform Act of 1978, Congress intentionally omitted a pen- 
alty for entries not actually liquidated within the 90 day period set out in 
§ 1504(d). 884 F. 2d at 566. The committee report, referring to 1§ 504(d) 
confirms, “[t]his last provision is discretionary, rather than mandatory, 
and recognizes that there will be instances when it may be impossible to 
complete liquidation within 90 days because of the sheer number of en- 
tries to be liquidated after a long-continued suspension.” Jd. (citing H. 
R. Rep. No. 621, 95th Cong., 1st Sess. 26 (1977)). Congress, although 
seeking to prevent undue delay, also intended to grant Customs discre- 
tion as to when to liquidate in cases subject to legislative or court-or- 
dered suspensions and pending longer than four years. 

The plaintiff also urges the court to read §§ 1504(a) and (d) in para 
materia, and apply the one year limitation for nonsuspended entries 
prescribed by § 1504(a) to court-ordered and legislative suspensions un- 
der § 1504(d). Under this interpretation, entries not liquidated within 
one year after termination of an order of suspension would be deemed 
liquidated at the duty asserted at the time of entry. The one year time 
limit in § 1504(a) does not apply to § 1504(d) as, by the plain language 
of § 1504(a), court-ordered or legislative suspensions are excluded from 
its mandate. 

While the 90 day period of § 1504(d) is directory rather than manda- 
tory, failure to liquidate entries promptly after termination of suspen- 


2 Nunn Bush Shoe Co. v. United States, 16CIT___, 784 F. Supp. 892 (1992) is inapposite. In Nunn Bush, the court 
held entries that became four years old after a suspension was lifted were “deemed liquidated” by operation of law un- 
der the clear language of the statute. Jd.at__, 784 F. Supp. at 895. The entries in Nunn Bush did not fall under the 
exception provided by § 1504(d) because they were less than four years old when suspension was removed. 
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sion is not insulated from all review. Cf. St. Paul Fire & Marine Ins. Co. 
v. United States, 16CIT _, 799 F. Supp. 120, 124 (1992) (holding that 
the extension period under § 1504(b)(1) in which to liquidate an entry 
must be reasonable under the circumstances); International Cargo & 
Sur. Ins. Co. v. United States, 15CIT___, 779 F. Supp. 174, 179 (1991) 
(finding that statutorily permitted extensions under § 1504(b)(1) may 
be granted only for a reasonable period of time relative to the situation). 
Congress intended that Customs act responsibly to liquidate entries 
promptly after a lengthy suspension has terminated. In this case, liqui- 
dation is now complete and Customs has provided an explanation as to 
its difficulties in completing the liquidations. Furthermore, plaintiff has 
not made out a case of unusual prejudice caused by the delay. Accord- 
ingly, the court does not find that Customs’ actions in this case rise to 
the level of abuse of discretion, and no remedy for the delay in liquida- 
tion is appropriate.3 


(Slip Op. 93-118) 


UNITED STATES, PLAINTIFF v. MopEs, INC. AND 
JAIKISHAN C, BUDHRANI, DEFENDANTS 


Court No. 89-04—00206 
(Dated June 24, 1993) 


Appearances: 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice; Velta A. Melnbren- 
cis, Assistant Director (Michael S. Kane, Esq., Attorney), for plaintiff. 

Wilson, White & Copeland (Claude R. Wilson, Jr., Esq.), for defendants. 


[Final judgment in favor of plaintiff in the amount of $50,000.) 


OPINION AND JUDGMENT 


NEwMAN, Senior Judge: The Government brings this action to collect 
acivil penalty from defendants pursuant to 19 U.S.C. §1592 (1984). This 
court previously granted partial summary judgment in favor of the Gov- 
ernment on the issue of liability for fraudulent violations of section 
1592, which consisted of the intentional falsification of invoices in con- 
nection with defendants’ importation of Taiwanese jewelry. 16 CIT 
___, 804 F. Supp. 360 (1992). The issue currently before the court is the 
amount of the penalty, which was tried de novo by the writer under sec- 
tion 1592(e). In view of the mitigating evidence adduced by defendants 
at trial, the court imposes a penalty in the amount of $50,000. 

The court has exclusive jurisdiction pursuant to 28 U.S.C. §1582(1) 
(1988). 


8 The court does not address the issue of what, if any, remedy might be appropriate. 





U.S. COURT OF INTERNATIONAL TRADE 


BACKGROUND 


The following was discussed in earlier stages of the instant litigation, 
but is summarized here for convenience. Familiarity with the earlier 
proceedings is presumed. 1 

Defendant Jaikishan Budhrani is 52 years old. Budhrani was born in 
what is now Karachi, Pakistan. He emigrated to the United States in 
1970 and opened a wholesale jewelry business. Early in the 1980’s, 
Budhrani began to import jewelry through Modes Inc., the other defen- 
dant in this case, a closely held corporation headquartered in Dallas, 
Texas. From 1984 to 1985, Budhrani was either the vice president or the 
president of Modes. 

During the period of January 1984 through November 1984, defen- 
dants imported costume jewelry from Taiwan, known as “twist beads,” 
under TSUS item number 740.38. The jewelry, purchased from 
Taiwanese export companies operated by a Mr. Chester Chou, was en- 
tered free of duty under the Generalized System of Preferences 
(“GSP”). 19 U.S.C. $2461, et seq., (1988). 

In accordance with an agreement between Budhrani and Chou, pur- 
chases of jewelry from the Chou companies took place under a double 
invoicing system. A false invoice accompanied the merchandise as it en- 
tered Customs. This invoice, which typically stated prices at about half 
the actual value of the merchandise, was filed with Customs. Modes cut 
a check to Chou in the amount appearing at the bottom of the false in- 
voice. Chou transmitted separately to Modes a second invoice for the 
same shipment, which latter invoice indicated the actual value of the 
merchandise. Modes paid the difference in a second check to Chou. The 
second invoice for each shipment was not disclosed to Customs. 

In his deposition and at trial, Budhrani testified that he agreed to 
comply with Chou’s double invoicing system because it was an accom- 
modation to Chou’s efforts to evade Taiwanese income taxes and be- 
cause the goods were duty-free. Budhrani explained that the Taiwanese 
manufacturers required Chou to pay them in cash in order to evade 
Taiwanese income tax. Since Chou had no receipts from the manufac- 
turers, he persuaded Budhrani to participate in the double invoicing 
system as a means of allowing Chou to cheat on his taxes as well. Chou 
convinced Budhrani that the undervaluation of the merchandise would 
not result in any adverse consequences inasmuch as the merchandise 
was duty-free. 

Although the undervaluation of merchandise subject to the GSP can- 
not result in the underpayment of duty, i.e., as to the relevant entries, 
the price information appearing on Customs invoices is used in calculat- 
ing the total value of imports of the particular merchandise in a given 


1 ‘The reader is directed to United States v. Wilson, 864 F.2d 1219 (5th Cir. 1989) (considering enforceability of ad- 
ministrative summons); United States v. Modes, Inc., 13 CIT 780, 723 F. Supp. 811 (1989) (motion to dismiss for lack of 
subject matter jurisdiction denied); further proceedings, 16 CIT ____, 787 F. Supp. 1466 (1992) (motion to suppress 
denied); 16 CIT __, 804 F. Supp. 360 (1992) (motion for partial summary judgment granted). 
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year.2 Since GSP eligibility must be withdrawn when total annual sales 
exceed the competitive need limit, undervaluation would tend to extend 
GSP eligibility beyond the point where it would ordinarily obtain. See 
Trade Act of 1974, Pub. L. 93-618, Title V. § 504(c), Jan. 3, 1975, 88 
Stat. 2070, codified as amended, 19 U.S.C. 2464(c) (1988); Florsheim 
Shoe Co.v. United States, 2 Fed. Cir. (T) 83, 92, 744 F.2d 787, 793 
(Fed. Cir. 1984). Thus, defendants’ false invoicing had the potential to 
taint statistical calculation and deprive the Government of future reve- 
nues. In the instant case, however, defendants’ false valuation of twist 
beads ultimately did not disrupt the administration of the GSP program 
because eligibility for duty-free treatment was in fact withdrawn in 
1985 after Taiwan exceeded the competitive need limit for TSUS item 
no. 740.38 in 1984. See 50 Fed. Reg. 25,037, 25,060 (June 17, 1985). 

In May 1984 Harvey McFadden, and Import Specialist with Customs, 
received a corrected invoice in connection with an entry of twist beads 
that had taken place on April 27, 1984. McFadden had requested the cor- 
rected invoice in order to verify freight and insurance charges reported 
in the original entry document. Pursuant to McFadden’s ordinary prac- 
tice, he set the corrected invoice aside until such time as other work 
would permit him to “associate” the invoice with the entry file to which 
it related. As it happened, McFadden did not match up the corrected in- 
voice with its corresponding entry file until August 23, 1984, at which 
time he discovered a discrepancy in pricing information. Unlike the 
original document, the corrected invoice was an F.O.B. invoice that 
stated an F.O.B. price that was approximately twice the price stated in 
the original. At that time, McFadden referred the matter for further 
investigation. 

Two months later, the case came to the attention of Dale Owens, a 
paralegal with Customs’ commercial fraud unit. Subsequently, Owens 
went to visit Budhrani at his place of business on October 5, 1984, but 
did not find him there until two weeks later. Owens asked Budhrani to 
explain the discrepancy in pricing between a set of corrected invoices 
and the corresponding invoices that had been filed with Customs. 
Budhrani lied to Owens, offering the explanation that the shipper had 
demanded more money due to the high quality of the goods. At no point 
did either McFadden or Owens communicate to Budhrani that he was in 
violation of the law. 

After Owens left, Budhrani consulted a certified public accountant 
and an attorney in E] Paso, Texas. Upon being advised that his under- 
valuation of merchandise was illegal, even though the beads were duty- 
free, he discontinued importing. Concomitantly, however, the 
Government was pursuing an investigation of the matter. 


2 The Secretary of the Treasury, in coordination with the Commerce Department of the Bureau of the Census, is re- 
quired by statute to maintain statistics relating to the quantity and value of imports. See 19 U.S.C. § 1484(a), (e) (1988). 
False declarations of value violate § 1485(2), thereby preventing accurate statistical compilations and violating § 1592. 

3 Budhrani urges the court to believe that at the time he submitted false price information, he was unaware that he 
was violating the laws of the United States. Thus, Budhrani states that he knew that what he was doing was “wrong,” 
but not illegal. The court rejects Budhrani’s explanation. For reasons that are explained infra, the court finds that 
Budhrani knew that submission of false freight information was illegal at the time of the relevant entries and that he 
intentionally submitted that false information in his invoices to Customs. 
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In early 1985, Robert W. Wallace, a Senior Special Agent with Cus- 
toms, began a civil and possible criminal investigation of defendants. 
Wallace served an administrative summons on Modes and defendants’ 
counsel, Claude R. Wilson, Jr., seeking production of certain records re- 
quired to be kept by Modes under 19 U.S.C. § 1508 (1988) in order to en- 
sure compliance with Customs laws. At this point, the administrative 
summonses were directed to records ranging from the period of January 
1983 through January 1985. 

Wallace postponed the return date on the summonses to permit Wil- 
son and an investigator to travel to Taiwan to question Chou and gather 
other relevant facts. On May 21, 1985 Wilson returned from Taiwan, 
carrying certain files that he used in connection with the litigation. The 
Customs Agent at Dallas/Fort Worth International Airport searched a 
briefcase containing those files, although the agent was repeatedly in- 
formed that the files were protected by the attorney-client privilege, the 
attorney work-product doctrine and the defendants’ rights under the 
United States Constitution. 

Customs conducted a proper routine inspection for contraband, but 
refused to return the files to Wilson at the end of the visual search of the 
briefcase. Instead, Wallace acquired the files from Customs and re- 
tained them for two days before finally returning them to Wilson. 
Thereupon, Wallace issued new subpoenas for the period of October 
1983 through January 1985, presumably in conformance with informa- 
tion that he gleaned from his inspection of Wilson’s files. 

Defendants resisted the summonses, and Wallace filed a petition in 
the United States District Court for the Northern District of Texas to 
enforce the summonses pursuant to 19 U.S.C. § 1510 (1988). Following 
a magistrate’s report and recommendations, the district court con- 
cluded that the summonses should be enforced. However, because the 
court applied an incorrect standard of review, a panel for the Fifth Cir- 
cuit remanded for further proceedings, holding that the summonses 
could be enforced following the remand proceedings if the Government 
satisfied the standards enunciated in United States v. Powell, 379 U.S. 
48 (1964).4 The panel further determined that defendants could not 
maintain a successful defense of abuse of process because the informa- 
tion tainted by the Government’s misconduct was already the subject of 
the original summonses. However, the Fifth Circuit condemned in no 
uncertain terms the misconduct of the Customs officials involved: 


[A]llthough we do not finally resolve the dispute in question, we 
think it appropriate, whatever the outcome on remand, to admon- 
ish Customs for what can only be described as outrageous and repre- 
hensible behavior on the occasion in question. We trust that our 
warning today will suffice to deter any future similar conduct. 


Wilson, 864 F.2d at 1223 (emphasis added). 


4 Powell requires that (1) There must be a legitimate purpose of the investigation; (2) the specific inquiry must be 
relevant to that purpose; (3) the information south must not already be in the government’s possession; and (4) all in- 
ternal administrative procedures must have been followed. 379 U.S. at 57-8 (cited in Wilson, 864 F.2d at 1222). 
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Following the running of the statute of limitations for a criminal 
prosecution, the Government commenced the instant action to recover 
a civil penalty under section 1592. Defendants then produced the infor- 
mation required to be disclosed under the administrative subpoenas. 

Defendants moved before Judge Carman of this court to suppress the 
entries, invoices, and documents that had been at issue before the Fifth 
Circuit. After a suppression hearing, the court held that the search of 
Wilson’s files violated the fourth amendment, finding that Customs 
could not articulate a reasonable suspicion that would support a seizure 
of the files after the initial, legalinspection.16CIT at __—, 787 F. Supp. 
at 1475. However, because the information sought to be suppressed was 
already the subject of administrative summonses antedating the illegal 
seizure of Wilson’s files, and would have been sought in any event as a 
consequence of an investigation that had been conducted by Customs in 
Hong Kong, the court held that the independent source exception to the 
exclusionary rule compelled the denial of defendant’s motion. 16 CIT at 
___, 787 F. Supp. at 1476 (citing Murray v. United States, 487 U.S. 533 
(1988)). Nevertheless, the court resonated with the Fifth Circuit’s de- 
scription of “outrageous and reprehensible” conduct on the part of Cus- 
toms, and echoed that court’s admonition.5 

Following reassignment of this case to the writer, the court granted 
the Government’s motion for partial summary judgment on the issue of 
liability on October 9, 1992. 804 F. Supp. 360. Trial was held on April 1, 
1993 to resolve the remaining factual issues pertaining to the subject of 
quantum. 


FINDINGS OF FAcT 


The critical witnesses at trial were Budhrani and William E. Burch, a 
CPA from Dallas, Texas.6 In sum, Budhrani gave evidence that demon- 
strated a relatively minor degree of culpability. Burch established that 
defendants could not pay more than $100,000 without suffering serious 
hardship or even financial ruin. 

Initially, the court pronounces its findings concerning Budhrani’s in- 
tent and degree of culpability. Budgrani repeatedly stated that, during 
the time he participated in the double invoicing system, he understood 
that the submission of false value information on one invoice and the 
separate billing arrangement through a second invoice for the same 
merchandise was “wrong,” but not illegal. When asked whether he be- 
lieved at the time Owens first approached him that he had done any- 
thing to warrant an investigation, Budhrani replied; 

Well, I knew I had done something wrong to protect —to help the 
guy in Taiwan undervalue his goods and protect him on his taxes 


5 The court considers that Customs’ blatant misconduct in this case is paradigmatic of how government should not, 
but on occasion apparently does, behave. The court accordingly subscribes in full to the condemnation of that miscon- 
duct as pronounced by the Fifth Circuit and Judge Carman. 

At trial, the court heard the testimony of several witnesses. First, McFadden and Owens appeared as witnesses for 
the Government. Their testimony essentially repeated the substance of affidavits that had been considered during the 
summary judgment phase of the litigation. Budhrani’s wife also testified. The testimony of these witnesses added little 
and is not recounted here. 
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* * * but I didn’t know I was going to foul up myself. If I had known 
for a minute that I was going to be fouling myself up, I would never 
have done it. 


(R. at 32). Shortly thereafter, Budgrani volunteered the following: 


* * * All the time I knew I was wrong, not [illegal]. I knew importing 
from Taiwan duty-free was wrong, to undervalue it, but I didn’t 
know it was illegal. I didn’t think for a minute it was illegal. 


(R. at 33). 

The substance of Budhrani’s testimony, therefore, was that he la- 
bored under a misapprehension that the duty-free status of the goods 
rendered his undervaluation of the goods on the invoices submitted to 
Customs a deception, but not a violation of the laws of the United States, 
in that did he not thereby deprive the United States of any revenue to be 
collected. However, prior to this testimony the Government had elicited 
the following: 


Q: Were you aware then that there was some sort of requirement 
for your broker to file invoices with Customs? 

A: Yes sir. 

Q: Now at the time you were importing merchandise into the 
United States in 1984, did you think that the requirement for 
filing invoices with Customs could be met by filing a falsified in- 
voice with Customs? 

A: No sir. 


(R. at 30)(emphasis added). 

It is undisputed that Budhrani had some experience in importing 
prior to the inception of the double invoicing system with Chou, and that 
he was aware that his customs broker filed invoices with Customs. (R. at 
26, 29-30). The court refuses to accept Budhrani’s testimony that he did 
not intend any violation of the laws of the United States when he caused 
to be submitted false value information in invoices to the Customs Serv- 
ice. Indeed, he admitted otherwise under cross-examination. The court 
finds that Budhrani knew that submission of false invoices was illegal in 
the sense that he was required by law to file accurate invoices with Cus- 
toms, and that he intentionally violated that law. 

The court does, however, credit Budhrani’s explanation of his igno- 
rance of the GSP program. Budhrani was’ misled by Chou into believing 
that, because the twist beads were duty-free, a false declaration of the 
value of the goods was of no consequence to the United States whatso- 
ever. Although the court finds that his submission of false invoices and 
his participation in the double invoicing scheme was intentional, the 
court determines that Budhrani undertook this fraud as a business ac- 
commodation to his supplier under the mistaken assumption that the 
falsehood was entirely inconsequential, and illegal in only a technical 
sense. Further, Budhrani was not aware that false statements of value 
would result in statistical inaccuracies and thereby impact the efficient 
operation of the GSP program. 
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The court is persuaded that Budhrani regrets having lied both to 
Owens and to Customs. Indeed, Budhrani made effusive expressions of 
remorse, the sincerity of which the court generally credits. It is plain 
that Budhrani had nothing to gain from his violation and had no intent 
to defraud the revenue. 

It is beyond cavil that defendants’ intentional submission of false in- 
voices and participation in the double invoicing system violated section 
1592 and justify the imposition of a penalty. Nevertheless, Budhrani’s 
knowledge and intent were such that his degree of culpability was of a 
much lesser order than, for example, that of an importer who knowingly 
undervalues dutiable merchandise and makes false declarations to Cus- 
toms with the object of evading the payment of such duty. Budhrani’s 
misapprehension of the gravity of his offense is relevant and will be con- 
sidered as a mitigating factor in the assessment of the penalty, infra. 

The court next considers the testimony of William E. Burch, 
Budhrani’s accountant. Burch testified concerning the financial ability 
of defendants to pay a penalty. Burch concluded that the maximum pen- 
alty that defendants could pay, i.e., without destroying them financially, 
would be in the range of $40,000 to $100,000. In support of this conclu- 
sion, Burch relied principally upon defendants’ tax returns and other fi- 
nancial information. 

The court finds Burch’s testimony concerning defendants’ ability to 
pay credible and persuasive. Although the Government sought to dis- 
credit the reliability of Burch’s conclusions by questioning the veracity 
of his source of information, viz., Budhrani, the court discerns little in 
Burch’s testimony to cast doubt on his ultimate opinion.? Furthermore, 
while the Government repeatedly reserved the right to call expert wit- 
nesses on the subject of defendants’ financial position, it failed to call 
any such witnesses, either as part of its case-in-chief or in rebuttal to 
Burch. Consequently, the court relies upon Burch’s submissions and 
the underlying financial information as the factual basis by which to 
measure defendants’ ability to pay a penalty. The court now addresses 
the issues of Budhrani’s assets, his income from Modes, and the profit- 
ability of Modes in turn 

The court is satisfied that only a small portion of Budhrani’s assets 
could be relied upon to pay a penalty. The testimony revealed, for exam- 
ple, that a note receivable of $180,000 plainly could not be repaid (Def.’s 
Ex. E-3); indeed, Burch testified that Budhrani would likely be com- 
pelled to loan additional funds to Modes to keep the company in opera- 
tion. Similarly, there would be no market for the Modes stock, thereby 
eliminating Budhrani’s investment in the company as a realistic source 
of funds. The court accepts as factual Burch’s conclusion that the assets 
upon which Budhrani could rely to pay a civil penalty are his cash sav- 


7 The testimony revealed some confusion as to which of the defendants paid attorney’s and accounting fees. Although 
Budhrani testified that the corporate defendant paid fees prior to trial, Defendants’ Exhibit “A” listed outstanding at- 
torney’s fees under Budhrani’s personal liabilities. The court does not find that the distinction is meaningful, since any 
funds expended by Modes will probably be provided by Budhrani. 
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ings, valued at around $100,000 and the value of the rental house 
($40,000, net of principal on an outstanding mortgage), for a total of ap- 
proximately $140,000. The court further credits Burch’s conclusion 
that, in addition to the net value of the rental house, Budhrani could pay 
up to one half of his cash balance, yielding a final composite figure of 
$90,000, without suffering serious hardship. 

The court further observes that the income drawn by Budhrani from 
Modes, while large at first glance, has steadily declined over the last six 
years. (Def.’s Ex. E—1). It is necessary for Budhrani to travel to shows in 
order to market his goods, which he sells for a lower profit than he had 
received when he was importing. (R. at 60). Moreover, as already noted, 
if Modes is to survive, Budhrani may very well need to lend it consider- 
able sums in the near future. Budhrani also has two children one of 
whom is in college, and the other in high school. The court finds, there- 
fore, that Budhrani’s future earnings are not likely to become a signifi- 
cant source of funds which could support the vast amount in penalties 
that the Government seeks. 

The court finally addresses the more contentious issue, the profitabil- 
ity of Modes. Burch submitted a document titled “Earnings History,” 
which broke down the taxable income and the book income before and 
after tax of Modes for the years 1987 through 1992, inclusive. (Def.’s Ex. 
E-2). The exhibit also includes four-year, five-year and six-year averag- 
ing for each of those categories. Burch demonstrated that Modes suf- 
fered heavy losses in 1989 and 1991, while making only modest gains in 
the other years. 

The Government posits that the sum paid by Modes in attorneys and 
accounting fees hides Modes’ true profitability. The Government refers 
in particular to Modes’ expenditure of approximately $500,000 over the 
period of the last 8 to 9 years for services rendered in several courts. 
Budhrani testified that defendants spent between $30,000 and $50,000 
in legal defense in each of the last two years. Defendants also owe at least 
$150,000 more in connection with the trial. Consequently, the Govern- 
ment contends that defendants could pay equally large sums in a pen- 
alty, ie., once the attorney’s bills have been paid, because Modes’ 
bottom line will improve. After careful review of the financial records 
and Burch’s testimony, the court concludes that the Government over- 
states the “hidden” profitability of Modes. 

It is obvious that the root cause of Modes’ financial woes was its with- 
drawal from the importing business and Budhrani’s return to retailing, 
not the burden of attorney’s and accounting fees. The court determines 
that Modes’ financial performance over the last few years reflects little 
better than a ”break-even” position. In point of fact, Burch testified that 
Modes generated no net cash flow a¢ all during the past six years. Thus, 
even after factoring in defendants’ average annual expenditure for at- 
torney’s fees, and assuming that Modes’ bottom line were thereby to im- 
prove by $40,000 per year, the company still could not generate profits of 
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the same magnitude as it did during 1984.8 Additionally, it bears repeti- 
tion that the Government adduced no evidence of its own to show that 
Modes’ financial condition would return to its earlier strength in the 
near future. The court concludes that, in the absence of an unexpected, 
dramatic improvement in Modes’ financial performance, Modes will not 
be able to generate sufficient revenues to support the payment of civil 
penalties in the hundreds of thousands of dollars. 

In brief, the court finds that a penalty even approaching the very large 
sums requested by the Government would be far beyond defendants’ 
ability to pay. 


DISCUSSION 
I 


The relevant statutory provision relating to the imposition of a pen- 
alty for fraudulent violations of section 1592 states, in pertinent part: 
c) Maximum penalties. 
(1) Fraud. —A fraudulent violation of subsection (a) of this sec- 
tion is punishable by a civil penalty in an amount not to exceed 
the domestic value of the merchandise. 
19 U.S.C. § 1592(c) (1988). The parties have stipulated that the domes- 
tic value of the merchandise in this case is $2,325,000. Review of the 
penalty is de novo. 19 U.S.C. § 1592(e)(1). 

The plain language of the statute establishes only a maximum pen- 
alty, but makes no provision for a minimum penalty. Nothing in the 
statute precludes the court from awarding a penalty of zero in the event 
that mitigating factors justify such ajudgment. Additionally, the statute 
does not require the court to proceed from a maximum penalty and re- 
duce that amount in the light of mitigating factors, an assumption that 
appears to be implicit in the Government’s argument and which the 
court rejects. Nor is the court’s discretion limited by the penalty as- 
sessed by Customs pursuant to its regulatory mitigation guidelines. See 
United States v. Priority Prod.. Inc., 9 CIT 383, 386, 615 F. Supp. 591, 
593 (1985). 

Very few published decisions arising under section 1592 address the 
issue of quantum. It is settled, however, that the court possesses the dis- 
cretion. to determine a penalty within the parameters set by the statute. 
See United States v. Valley Steel Prod. Co., 14 CIT 14, 17, 729 F. Supp. 
1356, 1359 (1990). Because the statute does not enumerate specific fac- 
tors to guide the exercise of that discretion, that the court refers to 
sources of law outside the statute for instruction. 


Il 


In the absence of explicit statutory mitigation factors, the court is 
guided by provisions in other statutes relating to the discretionary im- 


8 Budhrani testified that Modes generated profits of approximately $200,000 in 1984, which was the year in which the 
corporation did most of its importing. 
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position of civil penalties. See Federal Election Comm’n v. Furgatch, 869 
F.2d 1256, 1258 (9th Cir. 1989). A representative sampling of such pen- 
alty statutes? suggests the following nonexclusive list of possible mitiga- 
tion factors in the context of section 1592: 


(1) the defendant’s good faith effort to comply with the statute; 
(2) the history of previous violations; 
(3) the nature and circumstances of the violation at issue; 
(4) the degree of harm to the public; 
(5) the defendant’s ability to pay; 
(6) the appropriateness of the penalty to the size of the defendant’s 
business and the effect of the penalty on the defendant’s ability to 
continue in business; 
(7) the economic benefit to defendants of the violation; 
(8) the value of vindicating agency authority; 
(9) the gravity of the violation; and 
(10) such other matters as justice may require. 


See also United States v. Ven-Fuel, Inc., 758 F.2d 741 (1st Cir. 1985)(ear- 
lier version of section 1592).10 The following discussion applies the rele- 
vant factors to the case at bar. 


1. Defendants’ Good Faith:11 


To begin with, it is undeniable that Budhrani intentionally submitted 
false invoices to Customs and lied to Owens about the discrepancy in in- 
voices, although he expressed remorse at trial. It is undisputed, how- 
ever, that Budhrani discontinued the double invoicing system 
immediately upon being advised by legal counsel of the scope of the vio- 
lation. Moreover, once Budhrani had exhausted all avenues to remedy 
Customs’ deplorable seizure of his attorney’s files, he produced all docu- 
ments that had been the subject of the administrative summonses. Al- 
though Budhrani’s repeated false statements were objectionable, he did 
not display bad faith merely by virtue of his vigorous pursuit of pre-trial 
remedies, as the Government argues. The good faith factor, therefore, 
favors the Government, but not decisively. 


2. Prior Violations: 


There is no history of prior violations by defendants of the Customs 
laws. This factor, consequently, favors defendants. 


9 See, e.q., Flammable Fabrics Act, § 115(c), 15 U.S.C. § 1194(e); Water Quality Act of 1987, § 313(c), 33 U.S.C. 
§ 1319(d) (1988); Federal Pesticides Act of 1978, § 17(4), 7 U.S.C. § 1361(a)(4) (1988); Financial Institutions Reform, 
Recovery and Enforcement Act of 1989, § 907(a), 12 U.S.C. § 1818 (i)(2)(G) (1988); Federal Coal Mine Health and 
Safety Act, § 201, 30 U.S.C. § 820(i)(1988); Clean Air Act, § 701, 42 U.S.C. § 7413(e)(1988); Toxic Substances Control 
Act, § 16, 15 U.S.C. § 2615(a)(2)(B)(1988); Hazardous Materials Transportation in Uniform Safety Act of 1990, § 12,49 
U.S.C. § 1809(a)(1)(1988). 


10; Ven-Fuel, the First Circuit considered: (1) the character of the defendant's offense (negligence); (2) the public 
interest in compliance with the regulations involved (national security); and (3) the benefit that defendants had ob- 
tained from the violation in question. Id. at 764-65. The Government also refers to Customs’ own mitigation guide- 
lines, 19 C.F.R. Pt. 171, App. B(F) (1991), which overlap to some extent with the above list. 


Statutory mitigation factors do not typically invite the “clean hands” argument that defendants raise concerning 
Customs’ unlawful seizure of Mr. Wilson’s files. Fortunately for plaintiff, therefore, the court does not here reach the 
issue of the Government’s good faith. 
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3. Degree of Culpability: 

Moving to the nature of the offense and Budhrani’s relative culpabil- 
ity, the court considers that this factor militates toward a low penalty. 
Although the court has found that Budhrani knew that falsification of 
invoices was illegal and that the entire double invoicing system was like- 
wise illegal, the court also has determined that Budhrani was unaware 
of the GSP program and was further unaware that his false statements 
would impact GSP calculation or have any other adverse impact upon 
the administration of the Customs laws. The object of his scheme was to 
assist the shipper in avoiding Taiwanese income tax: an exercise in 
moral turpitude, to be sure, but not a violation of American law per se. 
Simply put, Budhrani had neither the knowledge that his act would in- 
jure our Government nor the intent to cause the Government to rely 
detrimentally upon his false statement. The short of the matter is that 
Budhrani did not fully appreciate the consequence and nuance of his lie. 
Thus, although the false invoicing system satisfied the regulatory defi- 
nition of fraud, see 19 C.F.R. Pt. 171, App. B(B)(3)(1984), the true char- 
acter of Budhrani’s motives and his mental culpability was of a lesser 
degree than is typically associated with fraud. 


4. Harm to the Public and Vindication of Agency Authority: 

Factors relating to the harm suffered by the Government and the pub- 
lic interest in vindicating agency authority strongly favor the Govern- 
ment. The public interest in truthful and accurate submission of 
documentation to Customs is what is ultimately at stake in this case. 
“(T]he purpose of section 1592 was ‘to encourage accurate completion of 
the entry documents upon which Customs must rely to assess duties and 
administer other customs law.’” United States v. F.A.G. Bearings, Ltd., 
8 CIT 294, 296, 598 F. Supp. 401, 403-04 (1984)(citing S. Rep. No. 778, 
95th Cong., 2d Sess. 17, reprinted in 1978 U.S.C.C.A.N. 2211, 2229). 
Moreover, the court acknowledges that, if every importer were to con- 
spire with his shipper to declare false value information in Customs in- 
voices, the integrity of the GSP program would be irreparably damaged. 
That program exists to assist certain industries in developing nations to 
become competitive with those of the major industrialized nations, not 
to confer generous bounties upon private parties beyond the point 
where such assistance is justified. Although Budhrani’s private ar- 
rangement with Chou did not result in the perpetuation of duty-free 
treatment for Taiwanese twist beads, it had the potential to accomplish 
that result at the time, and in any event, it did result in the transmission 
of inaccurate value information to Customs. These factors alone compel 
the court to the conclusion that a penalty of some substance must be 
levied. 

The harm to the Government extended beyond mere statistical dis- 
tortion. The cost of investigating and prosecuting this action is an inde- 
pendent harm to the Government and should be considered in the 
selection of a penalty. See Valley Steel, 14 CIT at 17, 729 F. Supp. at 
1359-60 (remedial scheme of section 1592 affords “liquidated” damages 
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to remedy costs of investigating and prosecuting); United States v. 
Alcatex, Inc., 328 F. Supp. 129 (S.D.N.Y. 1971). Although the court does 
not require defendants to pay the entire amount of the cost incurred by 
the Government, it is entirely reasonable that they assume responsibil- 
ity for the consequences of their wrongdoing. 


5. Defendant’s Ability to Pay and Remain in Business: 


The ability of defendants to pay is ultimately an issue of fact, concern- 
ing which only defendants submitted any valuable evidence. The long 
and the short of the matter is that defendants could not pay a penalty of 
more than $100,000 without either destroying Modes or imposing a seri- 
ous hardship upon Budhrani and his family. Although the court agrees 
with the Government that defendants’ ability to pay need not necessar- 
ily constitute a ceiling of liability, the Government has failed to satisfy 
the court that the facts of this case justify a penalty in excess of that 
amount. 

Another perspective to consider is the relation of the amount of the 
penalty to the size of the corporation, with particular regard to defen- 
dants’ ability to continue in business while paying the judgment. As al- 
ready discussed, Modes will not generate sufficient income to sustain 
any figure close to $2,325,000 in penalties. Moreover, at this juncture 
the court rejects the Government’s suggestion that defendants draw on 
Modes’ assets to satisfy the judgment; sale of Modes’ inventory and 


other assets would only serve to reduce the volume of sales, and quite 
possibly destroy the company. 


6. Benefits Derived From Defendants’ Violation: 


Finally, the list of mitigating factors includes the issue of whether 
defendants derived any benefit by virtue of their violation. This factor 
unequivocally favors defendants. To put the matter bluntly, defendants 
did not materially benefit from the double invoicing system in any way. 
The goods in question were entered duty-free. Consequently, Budhrani 
realized no savings in the form of duty that otherwise would have been 
required to be paid, and the Government was not deprived of any duty as 
a consequence of the false valuation. 

Although it is true that Budhrani’s agreement to comply with the dou- 
ble invoicing system facilitated his transaction of business with Chou, 
Budhrani also gave uncontroverted testimony at trial that the same 
twist beads could have been imported through any number of shippers. 
(R. at 55). In a word, then, defendants derived no tangible benefit from 
the double invoicing system beyond that which they would have re- 
ceived if the true values had been entered on the invoices submitted to 
Customs. 

In closing statements, the Government proposed that the mere fact 
that the United States was not deprived of any duty should not be ac- 
corded great weight as a mitigating factor. In support for this line of ar- 
gumentation, the Government quoted the statute itself, which provides 
that defendants may be held liable for false invoicing “without regard to 
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whether the United States is or may be deprived of all or a portion of any 
lawful duty.” 19 U.S.C. § 1592(a)(1). This argument is misleading. The 
statutory language upon which the Government relies runs to the issue 
of liability, not to the entirely separate issue of mitigation. The Govern- 
ment’s theory is also counterintuitive: if the treasury had actually been 
deprived of revenues by defendants’ double invoicing system, the bal- 
ance of mitigation factors would indicate a higher penalty than in this 
case. Since GSP eligibility was withdrawn anyway, the issue of false 
price information was generally academic. 


Ill 


The above factors are not an exhaustive list. More generally, in the 
First Circuit case of United States v. Ven-Fuel, supra, the panel majority 
evaluated the district court’s award within a broader set of considera- 
tions. Principally, the Ven-Fuel court was concerned that the penalty 
should be within fair proportion to the offense that had been committed, 
and not otherwise shocking to the conscience of the court. 758 F.2d at 
765. Inasmuch as the Government was not deprived of revenue by de- 
fendants’ double invoicing scheme, and such was never defendants’ in- 
tention, the court believes that a penalty anywhere near the maximum 
would be grossly disproportionate to defendants’ offense. 12 

Balancing all the factors enumerated herein, the court concludes that 
the interests of justice demand a relatively lenient penalty. True, the 
Government incurred expenses in prosecuting this action, and the pub- 
lic interest in accurate submission of information is not to be mini- 
mized. However, defendants did not gain anything dollar-wise from 
their violation and had never committed any prior violations. Addition- 
ally, defendants’ culpability was qualitatively lower than that of other 
violators of the same statute. Finally, the draconian penalties that the 
Government seeks would certainly destroy defendants, and would be ut- 
terly disproportionate to the character of their offense. 


IV 


Since it has been determined that the penalty will be a moderate one, 
the court considers the Government’s “fallback” position. Specifically, 
the Government proposes that a penalty for fraud should be “reduced,” 
if at all, to an amount no lower than the maximum penalty for gross neg- 
ligence, i.e;, the next lowest level of culpability. Under the Govern- 
ment’s construction, any lower penalty would be contrary to the scheme 
of the statute. This argument is erroneous and may be disposed of 
quickly. First, as the court has already emphasized, the statute does not 
provide a minimum penalty for any of the three possible violations of 
section 1592. Moreover, it is the Government’s proposed construction 
that is contrary to the statutory scheme, in that section 1592(e) provides 


121 is noteworthy that one of the purposes of the Customs Procedural Reform and Simplification Act of 1978 was to 
address the harshness of the penalties then existing under the predecessor to section 1592 by relating the amount of the 
penalty to the culpability of the offender. See S. Rep. No. 778, 95th Cong., 2d Sess. 2 (1978), reprinted in 1978 
US.C.C.A.N. 2211-14 (cited in Kevin C. Kennedy, Civil Penalty Proceedings Under Section 592 of the Tariff Act of 
1930, 10 Fordham Int’! L.J. 147, 148 (1986-7). 
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for trial de novo, committing the final decision as to the penalty to the 
discretion of the court. See also, Ven-Fuel, 758 F.2d at 765; Valley 
Steel,14 CIT at 17, 729 F. Supp. at 1359. 

The court’s skepticism of the Government’s proposed construction of 
the statute is further amplified by consideration of the recent case of 
United States v. Thorson Chemical Corp., 16 CIT ____, 795 F. Supp. 
1190 (1992). In Thorson, the court found that the defendants had com- 
mitted fraudulent violations of section 1592 by means of a double invoic- 
ing system, and dismissed as incredible Thorson’s testimony that the 
undisclosed invoices represented a scheme by which to assist its Ger- 
man affiliate to obtain favorable credit terms at home. Jd. at 1197. In 
this latter respect, Thorson is distinguishable from the case at bar, in 
which the court is satisfied with defendants’ explanation of the object of 
their double invoicing scheme. Significantly, the chemical products in 
Thorson were dutiable, and the undervaluation of the chemicals re- 
sulted in an underpayment of duty to Customs. 

Although the court in Thorson found fraud, compounded by testi- 
mony that it characterized as “less than credible,” the court assessed a 
penalty of $150,000, which was far below the domestic value of the mer- 
chandise in question, $2,402,695. Id. at 1199. 

Additionally, the Government itself had requested that modest pen- 
alty, rather than the maximum allowable by statute. Jd. Although in 
Thorson the Government exercised its prosecutorial discretion to re- 
quest a low penalty, and has requested a vast amount here, the court is 
not bound by the amounts recommended by the Justice Department in 
the exercise of its vaunted prosecutorial discretion. The court is also in- 
trigued, to say the least, as to why a mild penalty in Thorson raised no 
burning issues of statutory construction in the collective mind of the 
Government, whereas in the instant case nothing less than the severest 
penalty will suffice. In any event, the court cannot escape the conclusion 
that the imposition of staggering penalties upon defendants, who never 
deprived the Government of any duty, would breed inconsistent results 
at best, and at worst, disproportionate penalties. 


CONCLUSION 


The court stresses that false invoicing is a serious violation of the im- 
port laws. Under appropriate circumstances, this court possesses the 
discretion to award penalties up to the domestic value of the merchan- 
dise, with the possible consequence of destroying a business. While the 
court exercises restraint today, those involved in similar violations 
should take note that whosoever submits false documents to Customs 
does so at his own serious peril. 

Having considered and weighed all factors relevant to the issue of 
mitigation, the court determines that $50,000 represents a just penalty 
under all the facts and circumstances in this case. The court accordingly 
grants judgment for plaintiff and assesses a civil penalty in the amount 
of $50,000, plus interest from the date of judgment. 
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OPINION 


Restanl, Judge: This matter is before the court following trial de novo 
to resolve the issue of proper classification under the Tariff Schedule of 
the United States (“TSUS”). The product at issue is an Additional In- 
struction Processor (“AIP”), which is a component utilized to upgrade 
the Hitachi R-9 line of mainframe computers, for example from a 
uniprocessor (model 50) multiprocessor (model 70). It is essentially the 
same item (with a few cabling changes) as the basic instruction proces- 
sor of the R-9 computer series. The United States Customs Service 
classified the AIP as an “[a]ccounting, computing, [or] other data-proc- 
essing machine” under item 676.15, TSUS (1986). Plaintiff argues that 
it is properly classifiable under item 676.54, TSUS, as part of an “auto- 
matic data-processing machine.” Argument reveals that defendant’s al- 
ternative classifications under items 676.25 and 676.30 are not 
applicable.1 


1 The relevant tariff provisions read: 
Subpart G.— Office Machines 
Subpart G headnotes: 
* * * * * * ~ 

2. For the purposes of this subpart — 

(a) the term “office machines” refers to machines which are used in offices, shops, factories, workshops, schools, 
depots, hotels, and elsewhere, for doing work concerning the writing, recording, sorting, filing, mailing of corre- 
spondence, records, accounts, forms, etc., or for doing other “office work”, and which have a base for fixing or plac- 
ing them on a table, desk, wall, floor, or similar place; and 


(b) a “calculating mechanism” is one designed to perform one or more of the four arithmetical operations, i.e., 
addition, subtraction, multiplication, and division. 


* - * * * * 


Calculating machines; accounting machines, cash registers, postage-franking machines, ticket-issuing ma- 
chines, and similar machines, all the foregoing incorporating a calculating mechanism: 


676.15 Accounting, computing, and other data-processing machines. 


* * + * 


676.25 Other 
676.30 Office machines not specially provided for. 
* * 
Parts of the foregoing: 
676.50 Typewriter parts. 
TSUS (1986). The relevant provision in Supplement One of the TSUS provides: 


676.54 Parts of automatic data-processing machines and units thereof, other than parts incorporating a 
cathode-ray tube. 


TSUS (Supp. I 1986). 
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Facts 


An instruction processor (“IP” or “AIP”) performs the logical opera- 
tions of the R-9 mainframe computer. Although it is a large machine 
weighing hundreds of pounds, and comprised of many components, 
functionally it is equivalent to the processor chip found in personal com- 
puters (“PCs”), such as the INTEL 486 used in IBM-compatible com- 
puters. These tasks may be succinctly described as instruction decoding, 
execution, memory storage and control. In the IP, the first three func- 
tions take place respectively in the instruction decoder, the arithmetic 
logic unit, and the registers. The registers, however, contain temporary 
working memory rather than permanent memory. Main memory and 
major control functions occur in a separate component, the storage con- 
trol unit (“SCU”). Two other major components of the R-9 series are 
also needed for the IP to execute instructions and manipulate data. 
First, both data and programming are introduced into the system 
through the input/output processor (“IOP”), which communicates with 
peripheral devices such as terminals, printers and disk drives. Second, 
the service processor (“SVP”) turns the machine on, orders software 
loading, regulates power and monitors performance.2 The imported 
merchandise in issue is dedicated for use with the R-9 line of computers. 

The parties disagree as to what is the “heart” of the R-9 mainframe 
computer. That is, whether so much control and memory is located else- 
where that the logic center of the computer, the IP or AIP, is no longer 
the true center. The court finds this a metaphysical debate of no particu- 
lar use to resolution of this dispute and declines to decide this issue. 


DISCUSSION 


Plaintiff's chief argument is that the AIP performs no useful work 
without being attached to the remainder of the R-9 components. There- 
fore, it cannot bea “computing” or “data processing machine” by itself.3 
Plaintiff asserts that at the time of enactment of the tariff language in 
1962 all known accounting, computing and data processing machines 
did useful work, and because the AIP can do no useful work on its own it 
is not such a machine. This argument fails. Numerous items which both 
parties accept as computing or data processing machines are not useful, 
except as parts of computer systems or of other entities. For example, 
imbedded computers in cars or washing machines or computers with no 
peripherals attached cannot perform useful work. 

Plaintiff first argues that imbedded computers do useful work; they 
merely need to be installed to receive and give signals. Second, plaintiff 
argues that peripherals are clearly accepted in the trade as distinct from 
computers, and attachment of peripherals is analogous to installing an 


2 Witnesses for both parties agree that the service processor, which has its own input/output connections to peripher- 
als, is a computer. 
3 “Accounting machine” has a specific meaning. The AIP is not an accounting machine. 





74 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 28, JULY 14, 1993 


imbedded computer. The court agrees that peripherals such as printers, 
disk drives, keyboards and display screens are not commonly known as 
computers. Similarly, unlike the imbedded computer or the R-9 system 
without peripherals, the AIP is not commonly known as a computer. 
Nonetheless, when installed in the R-9 mainframe system, the AIP 
computes. In contrast, printers, disk drives, keyboards and display 
screens do not perform the computational role of the computer.4 Thus, 
even if the AIP is not a computer, it may be a computing machine or a 
data processing machine. 

The R-9 line consists of stored program digital computers. Plaintiff 
argues that almost all commercially available computers are of this type 
and the AIP must meet the definition of a stored memory digital com- 
puter to be classified under item 676.15.5 The main elements of a stored 
program digital computer are memory, control, processing and input- 
output links. The AIP has all of these characteristics in differing forms. 
It is of course a processor; it performs certain control functions, pos- 
sesses a type of memory, and is linked to other components of the R-9 
computer series for various purposes, including input-output. The AIP 
may require intermediaries in the R-9 system for input and output to 
and from peripherals, but the peripherals are themselves intermediar- 
ies to the real world. 

“he AIP’s “cache” memory (short-term non-addressable memory 
used during processing) although of limited duration, is sufficiently 
analogous to main memory for purposes of this analysis. Cf. Burroughs 
Corp. v. United States, 11 CIT 291, 297, 664 F. Supp. 507, 513 (1987) 
(electronic desk calculator classified as data processing machine under 
item 676.15, TSUS, despite lack of large amount of memory or storage 
capacity), aff'd, 845 F.2d 321 (Fed. Cir.), cert. denied, sub nom. Unisys 
Corp. v. United States, 488 U.S. 854 (1988). Although the IP or AIP may 
not be commonly referred to as a stored program digital computer, it 
does contain the basic elements of such a machine, albeit in truncated 
form. 

In any case, all that is required for classification under item 676.15, 
TSUS, is that the article be an accounting, computing or data processing 
machine with a calculating mechanism. The AIP clearly has a calculat- 
ing mechanism and is a machine. See Burroughs, 845 F.2d at 323-24. It 
does not matter that it needs to be installed with other R-9 computer 
components to be useful. See Fairchild Camera & Instrument Corp. v. 
United States, 53 CCPA 122, C.A.D. 887 (1966); Westinghouse Elec. Int’l 
Co. v. United States, 28 Cust. Ct. 209, C.D. 1411 (1952) (camera designed 
for use only with X-ray apparatus is still camera under eo nomine provi- 
sion). The AIP does not compute until it is installed, but once installed it 


4 Certain peripherals may contain micro processors for sub-functions. The micro processors may compute. 

5 There are other types of computers and item 676.15, TSUS, is very broad, but only the elements of the stored 
program digital computer class were discussed in detail. Thus for the sake of argument, the court will address those 
elements. 
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does computing in the R-9 mainframe computer. The logical and com- 
mon meaning of computing machine is a machine which computes. 
Accordingly, the AIP satisfies the very broad language of item 676.15, 
TSUS.6 

ORDERED: The classification by the United States Customs Service of 
the relevant merchandise under item 676.15, TSUS, is correct and judg- 
ment will be entered for defendant. 


6 Because the AIP is classifiable under item 676.15, it may not be classified as a “part” of an item also classifiable 
under item 676.15. General Interpretative Rule 10(ij), TSUS (1986). 
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